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Affiliate Reports

Betty Carter from the Home Warranty Association of California gave a brief report.  She reminded the group that the home warranty industry has recently added many new coverages to their policies such as hauling away old equipment.  She discussed the issue of secondary damages; that is, what if a dishwasher, for example, breaks and floods the house?  The home warranty only covers the damage to the dishwasher itself.  She recommended “listing coverage”.  She also reported that for REOs it is possible to get home warranty coverage, and noted that if a visual inspection would have discovered a problem, or a simple mechanical test would have discovered a problem, the home warranty will not cover it.  Therefore, someone, such as the listing agent for the REO, should at least try to turn a device on because if such a simple mechanical test is not performed the home warranty policy probably will not cover a malfunctioning item if the malfunction could have been detected in this manner.

Jim Farmer from the California Real Estate Inspection Association then gave a report.  He noted that on REO transactions, just like other transactions, buyers are responsible for protecting themselves by making their own reasonable inspection of the property.  He suggested that REALTORS® try to have REOs agree to turn on the utilities so that the home inspectors can do their work properly.  He recommended to REALTORS® that when they are choosing a home inspector they should look at the inspector’s resume to make sure that the inspector is a member of CREIA or ASHI.  He noted that REALTORS® can check the CREIA or ASHI websites to see who the members are.  In other words, it is important for REALTORS® to “qualify” inspectors.  

Dan Rutherford from the Pest Control Operators of California made a report.  He said that REALTORS® should go to their website at http://www.pcoc.org to find pest control operators who are members.  He reported that the website for the Structural Pest Control Board is http://www.pestboard.ca.gov and a website to view videos regarding termite eradication is http://www.termitetenting.com.  In response to a question he said that fumigation is always a last resort but pest control operators sometimes need to do it because they have to guarantee their work and sometimes the only way they can guarantee that they have killed all wood destroying pests is by tenting the property.  In response to another question he noted that the product Termidor is not the only product used for fumigation but that it is a good product.  Dan was asked his opinion on orange oil treatment and he reported that he personally never sold it and in his opinion it only lasts for a couple of hours.  He said that the best thing about it was its marketing.  A REALTOR® then asked Dan why pest control operators do not inspect the second stories of houses.  He replied that REALTORS® should ask that the second story be inspected, although it is not actually required by the pest control regulations.  Dan’s email is mercurytermite@verizon.net.
Regional Reports

Region 3 in Roseville area reported that that city is fining REALTORS® associated with properties that are in disrepair.  Region 4 reported on continuing problems with REOs.  In one instance a buyer was held responsible for paying a past water bill (Mt. Konocti Water Company in Kelseyville) and a $500 reinstatement fee when the REO refused to pay.  And of course the REALTOR® in the transaction was pressured to pay the bill.  Region 12 in the Fresno area also reported on penalties being imposed for properties in disrepair, and the fact that buyers take on the liability if they close without the repairs being done.  It was suggested that C.A.R. perform an analysis of the various REO contract addenda and also perhaps do due diligence investigations of loss mitigation companies.  
Region 2 reported on more REO problems such as the requirement that the buyer use the REO as the lender when purchasing the REO’s property.  There was a complaint about so called “short sale assistance” companies seeking to get paid up front for simply looking at the paperwork in a transaction.  Gov Hutchinson noted that this almost definitely violated the Mortgage Foreclosure Consultant law, and also reported that a Q & A on this topic was just realeased on the C.A.R. website (“Foreclosure Scams and the Foreclosure Consultant Law”).  
Region 15 also reported on problems with REO’s, such as the inability to communicate with the lender in a timely manner.  Region 11 reported on the same REO and short sale problems and asked the question; “when a lease agreement provides that tenants cannot have a certain breed of dog, who is responsible for determining the breed?”  Region 14 discussed REO problems and also reported that the cities of Murrietta and Temecula have imposed very high fines for property owners who do not maintain properties at the proper standard.  
Region 13 in the Glendale/Pasadena area spoke on problems with buyers having to qualify with several different lenders at the same time while looking at different properties.  Region 6 in Alameda reported that neighbors are turning other neighbors in for code violations and that cities are finding that fines for unpermitted work on property is a good source of revenue.  It was noted that it is difficult to discover what work has been done on a property in the past, without putting the authorities on notice that there might be a problem that would make the new owner subject to fines.  Region 7 reported on similar problems as well as the fact that REO’s are reducing the time period to remove contingencies down to ten days.  It was also noted that these REO sellers are requiring the use of out of area title companies.  
Region 14 reported on the city of Chula Vista having a very strict local ordinance regarding blighted properties and imposing high fines.  There was also a discussion about REO’s and auctions.  Region 28 wondered if C.A.R. is still supporting the idea of having E & O insurance be reduced for companies whose agents take certain classes.  Region 19 responded to the question regarding determining the breed of dog in a rental situation by recommending taking pictures of the pet at the beginning of the lease.  
Region 31 reported on REALTORS® trying to defeat point of sale retrofits.  Region 23 reported on REALTORS® violating MLS rules.  It was also reported that in Orange County utility companies are trying to get the listing agent to pay for utilities.  Region 25 discussed rent skimming.  Region 29 in north San Diego reported on the problem of REALTORS® not changing the status of a listing from “active” to “pending” even though the offer had been accepted, simply because it is subject to short sale approval.  There was also a complaint that listing brokers of REOs in that area will not even look at a buyer’s offer unless the buyer agrees to install smoke detectors and perform other obligations that are actually seller requirements under the law.  Region 8 discussed short sale negotiators.  Region 10 recommended reinstating Prop 90.  Region 9 reported that one of the cities in that area has a “green” task force with REALTOR® participation.  
Legal Update

Gov first reported that the Member Legal Services Division has recently drafted and posted some new Legal Q & A memoranda.  The more important ones that have either been updated or written are entitled: “Taxation of Foreclosures, Deeds in Lieu of Foreclosures, and Short Sales”, “Capital Gains Tax on Real Estate Sales”, “Deeds in Lieu of Foreclosure”, “The Foreclosure Process”, “Short Sales”, “REO Transactions”, “Summary and Status of the Department of Justice/National Association of REALTORS® Settlement”, “Lotteries and Raffles”, and “Federal Withholding: The Foreign Investment in Real Property Tax Act”.  The Legal Department has added a new feature to the website entitled “2008 Regulatory News” which describes many of the new regulations that have been enacted this year that affect REALTORS®.  
Gov then discussed new legislation.  He began by mentioning legislation that was proposed but did not get passed.  Some of these proposed bills would have been very onerous for the real estate industry and were opposed by C.A.R.  These included a mandatory point of sale energy audit and mandatory carbon monoxide detectors in properties.  Other laws that did not get passed would have required separate licenses for mortgage brokers, would have required vacant properties to be registered, would have consolidated disclosures like the smoke detector and water heater into the Transfer Disclosure Statement, would have permitted landlords in rent control jurisdictions to terminate for just cause the tenancy of a registered sex offender, and would have permitted owners of units in common interest subdivisions to rent out their units, even if the rules of the homeowners association prohibited such renting, if at the time they purchased the unit it was permitted.  Finally, a bill that would have mandated county assessors to examine all of the deeds in their databases to determine if there were any racially restrictive covenants and to manually remove those covenants was defeated.  Gov noted that C.A.R. opposed this bill because studies showed that it would have cost hundreds of millions of dollars to comply.  Gov pointed out that these covenants are not enforceable anyway.  
Gov then discussed California legislation that was passed.  First he discussed Senate Bill 1137, which modifies Civil Code Sections 2923.5, 2923.6, 2924.8, and 2929.3 and Code of Civil Procedure Section 1161b.  This bill had four different sections.  The first section, effective July 8, 2008, provides that for a five year period, if any owner acquires property through foreclosure (REOs) this owner must give any tenant on the property a 60 day notice to vacate before the tenant can be forced to leave.  This law does not supercede rules in rent control jurisdictions that require a longer notice, nor does it supercede statutes such as “Section 8” which also require more notice before tenants can be evicted.  Gov noted that if it is the borrower who is on the property when it gets foreclosed upon, the lender merely has to give that person a 3 day notice to quit.  
The second part of this bill provides that, effective September 8, 2008, also for 5 years, whoever posts a Notice Of Sale for a foreclosure must also post and mail a notice to the tenant informing the tenant of their right to a 60 day notice before they can be evicted.  This notice must be in six different languages (English, Spanish, Chinese, Tagalog, Korean, and Vietnamese).  A REALTOR® asked how would the lender know if the property had a tenant in it.  According to the law, this requirement is triggered if the borrower on the loan has a different address than the property being foreclosed on.  
The third part of the law, also effective for the 5 years following September 8, 2008, provides that for all loans made between 2003 and 2008 the lender must, at least 30 days before filing a notice of default, contact the borrower in person or by phone in order to assess the borrower’s financial situation and explore options for avoiding foreclosure.  At this time the lender must also advise the borrowers of their right to request a meeting in person with the lender within 14 days, and must provide a toll free number for a HUD certified housing counseling agency.  The lender cannot initiate the foreclosure until at least 30 days after contact with the borrower or 30 days following a diligent effort to contact the borrower.  Diligence is this case means mailing a notice, which includes the lender’s toll free number, followed by three phone calls on three different days at three different hours, followed by a certified letter return receipt requested.  If a lender has already filed a notice of default before September 8, 2008 the lender must take these steps before filing a Notice of Sale.  The law also provides that the borrower can designate a HUD housing counseling agency representative or an attorney or any other advisor to discuss their options with the lender.  Finally, this law does not apply if the borrower has already filed for bankruptcy, has surrendered the home, or has contacted a person or entity whose primary business is advising people who have decided to leave their home how to extend the foreclosure process and avoid their contractual obligations.
The final section of Senate Bill 1137, effective July 8, 2008, provides that anyone who acquires property through foreclosure must “maintain” the exterior of the property if it is vacant, and if they violate the law local governments may impose civil fines on these persons (REOs) of up to $1,000 per day, as long as the owner has been given notice and an opportunity to remedy the problem.  The notice must be given to the owner by the city at least 30 days before the imposing the fine.  “Failure to maintain” under this law means failure to adequately care for the exterior of the property, which includes not permitting excess foliage growth, not taking action to prevent trespassers or squatters from being on the property and failing to prevent mosquito larvae from growing in standing water.  Gov noted that in effect, this law creates a special category of nuisances for a particular type of homeowners, namely REOs.
Gov then discussed Senate Bill 1461, which changes Business and Professions Code Section 10140.6.  This law provides that effective July 1, 2009 real estate licensees must disclose their D.R.E. license identification number on all solicitation materials intended to be a first point of contact with consumers, as well as on all real estate purchase agreements in transactions where the licensee is acting as an agent.  These materials include business cards, stationary, advertising flyers and any other materials “designed to solicit the creation of a professional relationship between a licensee and a consumer”.  The law does not require the broker’s license number to be disclosed and it excludes print ads, electronic media ads, for sale signs and classified rental ads.  Gov noted that the Department of Real Estate will issue regulations between now and July 1, 2009 to clarify what materials are included under this law.  He also pointed out that C.A.R. already provides a place on all of its purchase contracts for agents to put their license number.  Gov reported that some callers have already complained to the Member Legal Services Hotline that they have marketing materials that will last beyond July 1, 2009 that do not include their license numbers.  Gov responded that he assumes that the DRE will allow licensees to attach stickers or labels with their license number on already printed materials.  He also noted that this law does not change the existing rules for mortgage brokers, embodied in Business and Professions Code Section 10230.4, which requires real estate licensees to display the number on all advertisements where there is a solicitation for borrowers or potential investors.  Gov also noted that the Home Equity Sales Contract already mandates that when a real estate agent is representing an investor buyer who is purchasing an owner occupied residential property that is in foreclosure, that buyer’s agent must include his/her license number and his/her broker’s license number on an addendum to the purchase contract.  Gov noted that C.A.R. has such an addendum (Declaration and Proof of License, or DPL) to the Notice of Default Purchase Contract which is the contract that must be used in these transactions.  
Gov then discussed Senate Bill 1055, embodied in Revenue and Taxation Code Section 17144.5, which provides that effective September 25, 2008 California law will mostly conform to federal law by allowing an income exclusion for cancellation of debt income generated from a discharge of “qualified principal residence indebtedness”.  That is, Californians who do a short sale on their principal residence may exclude the debt relief from their taxable income if the loan in question is a purchase money loan secured by a mortgage or a deed of trust on their primary residence.  This rule also applies to purchase money loans that have been refinanced and equity lines of credit where the proceeds were used to purchase, build or improve the house.  Gov noted that the question of whether the loan is a purchase money loan secured by a primary residence is determined by whether the proceeds of the loan were used to purchase a house in the first place.  In other words, even if the house is now a rental or second home, if the loan was originally used to purchase the property as a primary residence it would apparently be covered by this law.  This California statute differs from federal law, however, in that the maximum amount of cancellation of debt income that can be excluded is $250,000 for a married couple or single person and $125,000 for a married person filing separately.  (The federal law has no such restrictions).  In addition, the California law only applies to short sales that close in 2007 or 2008, while the federal law has recently been extended through 2012.  In other words, Californians who close short sales next year will have to pay California income tax, but not federal income tax.  Gov also reported that if a taxpayer already filed and included discharge of indebtedness income on a principal residence for California purposes for 2007, that taxpayer may file an amended return and get a refund.

AB 1892, embodied in Civil Code Section 714, provides, effective January 1, 2009, that any restriction in the governing documents of a common interest subdivision that prohibits or restricts the installation of a solar energy system is void and unenforceable.  On the other hand, HOA’s may impose reasonable restrictions on solar energy systems which do not increase the cost of the system more than 20% or which do not decrease its efficiency or performance by more than 20%.  In addition, HOA’s will have the ability to require an alternative system to be installed as long as the alternative system is of comparable cost efficiency and energy conservation benefits.  The solar energy system must meet applicable health and safety standards imposed by state and local permitting authorities and the approval process must be like that for any other architectural modification.  A companion bill, AB 2180, was also passed and it requires that an approval or denial of an application for the installation or use of a solar energy system must be approved or denied in writing within 60 days unless the delay is the result of a reasonable request for additional information.  These provisions apply only to an approving entity that is a private association rather than a public entity.  

Gov then discussed Senate Bill 1737, which is effective January 1, 2009, and which has three separate components that affect REALTORS® directly.  First, Business and Professions Code Section 10177.6 has been modified to require that whenever a real estate licensee acting as a listing or selling agent in a sale, lease or exchange transaction also undertakes to arrange financing in connection with  the transaction, or whenever an agent already arranging for financing in such a transaction undertakes to act as listing or selling agent in the same transaction, the agent has a duty to provide a “written disclosure of those roles” within 24 hours of undertaking them.  Thus, when a buyer submits an offer from an agent who is also representing the buyer as a loan broker that fact would have to be disclosed either in the offer or, preferably, before.  The disclosure must be made to all the parties in the transaction, including the seller and the listing agent.  (The existing DRE regulation still in effect until January 1, 2009, merely provides that any licensee who acts as an agent for either party in a sale, lease or exchange who is also getting paid by a lender in the transaction must disclose the compensation prior to close).  
The second part of SB 1737 modifies Business and Professions Code Section 10087.  It provides that the Department of Real Estate may, after a hearing, bar for 36 months any real estate licensee from any position of employment, management or control in any real estate office, finance lender, residential mortgage lender, bank, credit union, escrow company, title company or underwritten title company if the licensee has violated the real estate law and caused material damage to the public or has been convicted, or pled guilty to, pled no contest to, found liable in civil court, or found liable by an administrative agency for an offense involving dishonesty, fraud, or deceit.  Thus, if a real estate licensee commits fraud the DRE will have the power, effective January 1, 2009, not only to suspend or revoke that person’s real estate license but also to prohibit that person from participating in any real estate related business activity for a lender, bank, escrow or title company and from engaging in any business activity on the premises where a real estate salesperson or broker is conducting business.  This law is intended to stop the practice of avoiding the jurisdiction of the DRE by switching to work in a real estate related capacity with a company or individual that is licensed under a different state regulator, such as the Departments of Insurance or Corporations.  
Finally, the third part of SB 1737 modifies Business and Professions Code Section 10176 by providing that the Department of Real Estate, effective January 1, 2009, can suspend or revoke the license of a real estate licensee who generates an inaccurate broker price opinion (BPO) for residential real estate, requested in connection with a short sale, in order to manipulate the lender into rejecting the proposed short sale or in order to acquire a business advantage such as a listing agreement that directly results from the inaccurate opinion of value.  This provision is designed to stop the practice of licensees issuing  broker price opinions that are substantially higher than the offering price that the seller has received, so that the lender rejects the short sale, which results in the property ending up in foreclosure and the same agent who issued the inflated BPO getting the listing. 
Effective January 1, 2009, SB 1448, modifying Business and Professions Code Section 10139, increases the fine against an unlicensed person acting in a capacity that requires a real estate license from $10,000 to $20,000.  For an unlicensed corporation the penalty increase is from $50,000 to $60,000.  

Effective September 25, 2008, AB 2052 provides that pursuant to new Civil Code Section 1946.7 a tenant may notify his/her landlord in writing that he/she or a household member was a victim of an act of domestic violence, sexual assault or stalking and therefore intends to terminate the tenancy.  Tenants will be able to do this upon giving a 30 day notice if they attach to the notice a copy of a temporary restraining order (TRO), an emergency protective order or a specified written report by a peace officer (police report).  The TRO, protective order or police report must have been issued within the last 60 days.  When this happens the remaining tenants are not released from their obligations.  In addition, the tenant who is exercising this right is entitled to a proration of the last month’s rent if, during those 30 days, the landlord re-rents the premises.  This bill also modifies Code of Civil Procedure Section 1161 to provide that if a tenant commits an act of domestic violence, sexual assault or stalking against another tenant or subtenant, there is a rebuttable presumption that the person has committed a nuisance if the victim or member of the victim’s household has vacated the premises.  In other words, if a tenant of a landlord causes another tenant to exercise the above described right to vacate because the first tenant committed domestic violence, sexual assault or stalking against the second tenant the landlord would have the right immediately to evict the tenant who allegedly committed the act.  Gov noted that there are now three reasons why landlords can evict tenants (in addition to breach of their rental obligations): conduct involving illegal sales of controlled substances, unlawful use of illegal weapons, and, now, committing acts of domestic violence, sexual assault or stalking against another tenant which causes the victimized tenant to vacate the property.  Gov also noted that federal law already permits landlords to terminate a tenant who commits a criminal act of violence against a co-tenant.
Gov then discussed AB 2025, which added Civil Code Section 1980.5.  Existing law provides that when a tenant vacates a residential property and leaves behind personal property landlords must hold the property in their possession for at least 18 days and must notify the tenant that they are holding such property and the tenant can retrieve it.  After 18 days, if the tenant does not retrieve the property the landlord may dispose of it if it is worth less than $300 but if it is worth more than $300 he/she must either continue to store it for the tenant or sell it.  If it is sold, the landlord must, after deducting storage costs and sale costs from the sale proceeds, remit the proceeds to the County Clerk’s Office.  The new law provides, effective January 1, 2009, that in the case of commercial property, if tenants leave personal property behind landlords must provide a notice to the tenant by first class mail describing the property, stating that it may be claimed within 18 days, and informing them that storage costs may be charged.  However, in contrast to the rule for residential property, if after 18 days the tenant does not retrieve the property, the landlord of the commercial property may dispose of it as he/she sees fit unless the abandoned personal property is worth more than $750.00 or more than $1.00 per square foot of the premises.  The law does not apply to mobilehome parks or self storage units.
AB 2949, which modifies Civil Code Sections 1815, 1816 and 1981, regulates the treatment of abandoned animals.  Effective January 1, 2009 this bill provides that any landlord or lender that discovers an abandoned animal in or about real property that has recently been vacated upon or immediately preceding the termination of a lease or foreclosure of the property must immediately contact animal control officers for the purpose of retrieving the animal.  Animal control officers can then put a lien on the house in order to recover the cost of retrieving the animal.  In addition, the person in possession of the animal is subject to all local laws that govern the proper care and treatment of these animals.  In other words, when a landlord or foreclosing lender takes possession of property where pets have been left behind the landlord or lender is responsible for taking care of the pet until animal control has arrived and is then responsible for compensating the animal control officers for their efforts.  

SB 1007 modifies Financial Code Section 51000.  Effective January 1, 2009, and continuing for the next 5 years, persons engaging in the business of an exchange facilitator will be regulated.  These individuals must comply with certain bonding and errors and omissions insurance requirements, must notify all existing clients whose relinquished properties are in this state of any change in control of the exchange facilitator, must act as “custodian” for all exchange funds and must invest these funds in investments that meet a prudent investment standard.  In addition, exchange facilitators may not commingle these funds, loan these funds to a related entity, make any misrepresentations concerning a like kind exchange transaction, commit fraud, fail to account to a client, commit any crime, misappropriate funds or fail, materially, to fulfill contractual obligations.  
SB 28 modifies Vehicle Code Section 12810.3 and adds section 23123.5.  Effective immediately, it provides that anyone driving a vehicle in California may not send, write or read a text message, instant message or email.  On the other hand, drivers can enter a phone number or name on a mobile or electronic device for the purpose of making or receiving a phone call.  

AB 2846 modifies Civil Code Section 1365.1 and adds Section 1367.6.  Effective January 1, 2009 if a dispute exists between the owner of a common interest development unit and the homeowners association of the common interest subdivision regarding any charge or sum levied by the association, and the amount in dispute is within the small claims court jurisdiction limit, the unit owner may pay the penalty under protest and then commence an action in small claims court, in addition to pursuing any other dispute resolution procedures provided in the governing documents of the common interest development.  

SB 1234 modifies Civil Code Section 798.26.  Effective January 1, 2009 the ownership or management of a mobilehome park will have no right of entry into a mobilehome, other than in case of emergency of abandonment, without prior consent.  This rule applies not just to the mobilehome but to any “enclosed accessory structure”.  

SB 133, which modifies Business and Professions Code Sections 12404 and 12418, provides that any person employed by a title insurer or controlled escrow company whose primary duty is to solicit, offer, market or sell title insurance (in other words, a title marketing representative), must obtain a valid certificate of registration issued by the insurance commissioner.  This rule does not apply to title company employees whose primary duties are issuing title policies or performing escrow services.  This certificate of registration will be valid for 3 years.  Existing law provides that the following practices are considered to be unlawful inducements for the referral of title insurance business: 1) paying business expenses of someone else, 2) providing cash, 3) providing below market loans or other discounts, 4) placing compensating values, 5) advancing funds into escrow to facilitate a closing, 6) dispersing escrow funds early, or 7) furnishing an employee of the insurer to work for a person.  In other words, these are all practices that title representatives cannot provide to real estate licensees in exchange for referral of title business.  Effective January 1, 2009 this bill has added two more items to the list of prohibited practices.  The first is advertising or paying for the advertising for someone else in a newspaper, newsletter, magazine or other publication.  The second is paying for someone else’s food, beverage or entertainment expenses.  Thus, while prior to the enactment of this bill there was a general prohibition in existing law against providing any consideration, compensation or commission for the referral of title business, effective January 1, 2009 title marketing representatives can provide absolutely no expenditures for food, beverages or entertainment.  Therefore, title marketing representatives won’t be able to take a person out to lunch, take a person to a sporting event, sponsor a party, or provide food for meetings.  The only promotional items that are permitted are those items that have a permanently affixed title company logo and a value of more than $10.00 or less.  Gift certificates and gift cards are not permitted promotional items, even if they have the title company logo permanently affixed to them.  In addition, while title marketing representatives can still provide educational materials, these materials must be exclusively related to the business of title insurance.  Finally, even if a title marketing representative or title company is providing an educational seminar exclusively related to the business of title insurance, food, beverages, or entertainment cannot be provided.  
Gov noted that the regulations restricting a real estate licensee’s ability to accept certain inducements have not changed.  The real estate law affecting real estate licensees provides that licensees cannot receive any consideration as compensation or inducement for referrals to title, escrow and home warranty companies, but there is an exception for “moderate expenses for food, meals, beverages and similar items furnished to individual licensees or groups or associations of licensees within the context of customary business, educational, or promotional practices pertaining to the business of the furnisher”.  In other words, according to Gov, it would be possible to have a situation where it would be lawful for a real estate licensee to accept an item that a title representative would not be permitted to give.

Under existing law all used mobilehomes and manufactured homes sold in California after January 1, 1986 have been required to be equipped with an operable smoke detector.  Effective January 1, 2009, pursuant to AB 2050, all used manufactured homes, used mobilehomes, and used multifamily manufactured homes that are sold must have a smoke alarm in each bedroom.  The seller must also sign a declaration regarding the presence of working smoke alarms in these specified homes within 45 days prior to the transfer of title.  If the manufactured home was built on or after September 16, 2002 the smoke alarm must comply with federal requirements.  If it was built before that date the smoke alarm, which may be battery operated, must be installed by the seller according to manufacturer specifications and the seller must provide the buyer with the manufacturer’s information on the operation, testing and maintenance of the device.  (That is, the owner’s manual).  The law also provides that real estate licensees are not liable for any inaccurate statements associated with this requirement that they are not aware of.  This law modifies Section 18031.7 of the Health and Safety Code.  This bill also provides that all fuel-gas-burning water heater appliances installed in new manufactured homes or new multifamily manufactured homes must be seismically braced, anchored or strapped and such work must be completed before or at the time of the installation of the homes.  In addition, any replacement fuel-gas-burning water heater appliances in existing mobilehomes, existing manufactured homes or existing multifamily manufactured homes that are offered for sale, rent or lease are required to be seismically braced, anchored or strapped.  Finally, within 45 days prior to the transfer of title, transferors of such homes must sign a declaration stating that each water heater appliance is secured as of that date.  The Department of Housing and Community Development is required to publish rules and regulations that include standards for water heater seismic bracing, anchoring or strapping on or before July 1, 2009.  All of these changes are in new Health and Safety Code Section 18029.6.  
Another new mobilehome park rule provides, effective January 1, 2009, that mobilehome park management must allow a homeowner or resident to install accommodations for the disabled in their home or on the site.  It also authorizes management to require that any such accommodations be removed by the homeowner at the time the home is removed from the park or prior to completion of a resale of the home.  The law also allows mobilehome owners of any age to share their home with a live-in caregiver who provides care pursuant to a written treatment plan prepared by a doctor, without being charged a fee for that person.  This other person must be over 18 years of age and does not have the rights of a tenant.  

Gov then discussed a few other new laws very briefly: 1) AB 69 provides that finance lenders, residential mortgage lenders and residential mortgage loan servicers regulated by the Department of Corporations must provide regular reports of their activities concerning residential mortgage loan servicing.  2) SB 1396 provides that effective January 1, 2009 County Boards of Supervisors may increase the fees for recording real estate instruments such as trust deeds, notices of defaults, assignments, reconveyances and request for notices from $2.00 to $3.00.  3) Effective January 1, 2009 AB 2454 increases the amount an aggrieved person may collect from the Department of Real Estate Recovery Account based on a judgment against a real estate licensee for fraud or conversion from $20,000 to $50,000 per transaction and from $100,000 to $200,000 per licensee.  
Gov then discussed some recent federal laws that affect real estate.  HR 3221, which was signed in July, expands the services provided by FHA, raises loan limits, provides mortgage refinancing assistance, financial counseling and legal assistance, provides money to rehabilitate neighborhoods, increases VA home loan limits, provides a $7,500.00 tax credit to first time home buyers and issues $11 billion dollars in tax exempt bonds, among other things.  More importantly for REALTORS®, this bill, effective July 30, 2008, made an adjustment to the Foreign Investment and Real Property Tax Act (FIRPTA).  FIRPTA requires buyers, buyer’s agents and seller’s agents to withhold or cause to be withheld, from the sellers proceeds, 10% of the gross sales price if the seller is a foreign person as defined under this law.  If the seller is not a foreign person, on transactions with a sales price over $300,000.00, or transactions with a sales price under $300,000.00 where the buyers will not be occupying the property as their primary residence, the real estate agents and buyer must make sure that the sellers sign an “Affidavit of Non-Foreign Status” wherein the seller attests under penalty of perjury that he/she is not a foreigner.  The form requires the seller to provide his/her taxpayer identification number or social security number.  The problem with this law before the recent change is that some sellers, who were willing to sign the form, were unwilling to provide their social security number.  HR 3221 addresses the problem of seller reluctance to provide social security numbers by providing that no federal withholding is required if the seller furnishes the Affidavit of Seller to a “qualified substitute” rather than to the buyer or the real estate agents, and then the qualified substitute furnishes a statement stating under penalty of perjury that the qualified substitute has the affidavit, with the social security number, in its possession.  A qualified substitute includes any person responsible for closing the transaction, such as a title company or escrow company.  Gov noted that the qualified substitute can be the buyer’s agent but cannot be the seller’s agent.  Therefore, if the entity closing the transaction is the listing agent’s own DRE escrow company (as opposed to an independent escrow company), that escrow company cannot act as the qualified substitute in the transaction and the parties would have to designate some other entity in the transaction, such as a title company, to act as a qualified substitute.  If there is no qualified substitute, a Seller’s Affidavit would still have to be provided directly to the buyers and buyer’s agents.
This law also changed the rules regarding the capital gains tax exclusion for sales of real estate.  Under existing federal law taxpayers who live in a property as their primary residence for two of the five years immediately preceding the sale may exclude up to $500,000 of capital gains if they are married, or up to $250,000 if the taxpayer is single.  Effective January 1, 2009, this exclusion will be different for sales of principal residences that were used as a second home or income property during any part of the ownership period that occurred on or after January 1, 2009.  For periods of ownership after that date the exclusion from capital gains recognition will be reduced by the amount of time the property was not used as a principal residence.  The gain from the sale will be allocated between the periods when the property was used as a principal residence (“qualified use”) and periods of nonqualified use.  The tax will be calculated by multiplying the gain by a fraction where the top number is the period that the property was used a principal residence and the lower number is the total period of ownership.  Thus, if a married couple filing jointly purchases a vacation property on January 2, 2009, uses it as a vacation home for 6 years, moves into it for 2 years, and then sells it on January 2, 2017 for a gain of $600,000 they would be taxed as follows:  They would multiply the $600,000 gain by 2 years of qualified use divided by 8 total years of ownership.  ($600,000 times 2 divided by 8 is $150,000).  They could then exclude $150,000 from capital gains (because that is within the $500,000 cap), but the balance of $450,000 would be taxed.  Any portion of the 5 year ownership and use requirement occurring after the last date the property was used a primary residence does not count as nonqualified use, however, and periods during which the taxpayer or taxpayers’ spouse was serving on official duty as a member of the foreign service or U.S. Military or any other period of temporary absence not to exceed an aggregate of two years due to change of employment, health conditions or other such unforeseen circumstances are exempt from nonqualified use.  Gov cautioned REALTORS® not to assist their clients with such complex calculations because REALTORS® are not supposed to be giving specific tax advice.  
A final provision of this law provides that on October 1, 2008 the so called “Hope for Homeowners” provisions became effective.  Gov noted that as of October 1, 2008 FHA borrowers can no longer make use of seller funded down payment assistance payment assistance programs like Nehemiah.  On the other hand, FHA borrowers can still get down payment assistance in the form of gifts from relatives or local governments.  The Help For Homeowners program basically replaces these seller funded down payment assistance programs.  Effective October 1, 2008 borrowers in the program are able to pay off a troubled mortgage and replace it with a FHA 30 year fixed loan.  Lenders who want to participate in the program would write down the outstanding loan to 90% of the home’s current appraised value, according to an FHA appraisal, and in exchange the FHA would guarantee the loan if the homeowner qualifies for a 30 year fixed rate FHA mortgage.  To be eligible a borrower must have a loan secured by an owner occupied primary residence, and the owner must never have defaulted on the loan, must not own any other residential property, must not have obtained the loan fraudulently in the first place, must not ever have been convicted of fraud and the existing payments on the troubled loan must exceed 31% of the borrower’s gross monthly income.  The loan must have originated prior to January 1, 2008, the borrower must have made timely payments for at least 6 months and the borrower must share at least 50% of the appreciation on the property with FHA.  This bill also sets up a nationwide loan originator licensing and registration system to set minimum standards for all residential mortgage brokers and lenders.  Other restrictions on these loans are a prohibition on prepayment penalties, loan fees or late fees, a requirement that subordinate lenders release their liens, a requirement that borrowers may not take out a second on the property for at least five years and a mandatory up front FHA fee of 3% as well as an annual 1.5% fee.  Finally, the maximum amount of these loans is $550,440.00.  
Gov then discussed the Virginia Graeme Baker Pool and Spa Safety Act.  Effective December 19, 2008 all United States “public pools and spas” (which includes pools and spas open to the public as well as those open exclusively to residents of multiunit apartment buildings or multifamily residential areas such as apartment complexes and homeowner associations) must be equipped with anti-entrapment drain covers on every drain.  The reason for this law is that the suction created by pool and spa drains can be strong enough to entrap children and cause drowning.  These federally certified drain covers will prevent that from happening.  Gov noted that any real estate agents who act as managers of apartment complexes or homeowner associations must be sure that their owners comply with this law by December 19, 2008.  The drain covers in question have to meet the standard established by ANSI/ASME A112.19.8-2007.  A list of cover manufactures may be found at www.cpsc.gov/whatsnew.html#pool.  Gov noted this law does not apply to swimming pools in single family homes.  

Finally, Gov reported that effective June 1, 2008 under federal law all financial institutions and creditors, which includes mortgage brokers, must develop a written program that identifies and detects the relevant warning signs or “red flags” of identity theft.  (These are known as “red flag rules”).  Examples might be unusual account activity or fraud alerts on a consumer report.  The program must also describe appropriate responses that would prevent and investigate the crime.  In other words, a mortgage would have to create some type of written program that creates a policy for the office that when, for example, an employee of the mortgage broker notices a fraud alert in a client’s credit report the mortgage broker would make sure the client was notified of this fact.  
Presentation on the Current State of Lending Practices

President Fred Arnold of the California Association of Mortgage Brokers gave a presentation entitled, “The Current State of Lending Practices: What You Need To Know About Lending Today, Including Short Sales, Foreclosures, New Loan Requirements, etc.”  Fred noted that in his opinion the reason short sales are not getting approved quickly or at all is because lenders think provisions of the federal bailout will save them and take these troubled assets off their hands.  He predicted that values will continue to come down another 10% until July of next year.  Regarding interest rates he said that he would not be surprised if there is some type of “national” interest rate or subsidized interest rate.  He also predicted that unless inflation rises rates will probably not go above 7%.  He encouraged REALTORS® to try to persuade REO’s to list their properties as close as possible to the price at which it will eventually sell and he also recommended on short sales to warn lenders that if they do not agree to a short sale now prices will continue to drop and if they have to foreclose they will realize even less money from the sale.  He mentioned that a good place to get mortgage financing now is from credit unions.  He also felt that it is important that the secondary market be persuaded to accept “stated income” loans again because so many borrowers have their own businesses.  
Fred also predicted that “Nehemiah” type seller down payment assistance programs might come back.  He noted that loan originator requirements are being tightened and he also predicted that the new Fannie Mae and Freddie Mac entities will be more concerned about providing liquidity than boosting their share values.  He noted that the rules on jumbo conforming loans are much stricter than they used to be, noting that they are typically priced ½ point higher because of the high risk.  He recommended once again to try and get such loans through credit unions.  He noted that lenders have recently returned to “risk based pricing”.  In other words, the lower your credit rating, the higher your interest rate.  He noted that there is a fast growing market for loan modifications, that FHA will cover loans secured by modular manufactured homes and that HUD will allow spot loans in a condominium project that is not on the HUD approval list.  His ultimate recommendation was that foreclosures need to be priced better.  

