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TITLE
DELINQUENT ASSESSMENTS IN HOMEOWNERS ASSOCIATIONS OF COMMON
INTEREST DEVELOPMENTS
THE QUESTION
Should CAR sponsor legislation in 2014 to authorize associations in Common Interest
Developments (CIDs) to require a tenant of a unit in the CID to pay to the association any
delinquent assessments owed to the association by the unit owner, in lieu of paying rent to
the owner, until such assessments are brought current by the unit owner or unit tenant?
ACTION REQUIRED?
Optional. Necessary, if legislation is to be sponsored by C.A.R. in 2014.
POSSIBLE POSITIONS
1. Sponsor legislation based upon the Home Ownership Housing Committee (HOHC)
Working Group's recommendation to create a special collections statute as outlined in "The
Question" above. This proposal would require authorizing legislation, adoption of the rental
payment policy by the Home Owners Association (HOA) in its bylaws, and an express
agreement between the unit owner and his or her tenant(s) as to compliance with this rule.
2. Non-Legislative Option- Draft model language for:
a) HOAs in CIDs to utilize in making bylaw changes to require rent assignments in
delinquent assessment cases; and
b) Local government ordinances that empower HOAs to enforce the new lease clauses.
3. Take no action.
4. Other

DISCUSSION
1. THE PROBLEM
Many HOAs are in desperate financial trouble because of unpaid unit owner assessments.
The problem of delinquent HOA assessments is rampant throughout CIDs in California.
Earlier this year the HOHC convened the 2013 Delinquent HOA Assessments Working
Group (WG) to address the delinquent assessments challenge. The WG followed on the
heels of an earlier group in 2012 that covered the same topic.
2012 Proposal Rejected (Florida Approach)
The 2012 WG recommended that C.A.R. sponsor legislation to create a "Super Lien" against
the CID unit for up to 12 months of delinquent assessments in order to cover the revenue
lost when defaulting unit owners went into foreclosure. The lien recommendation was
rejected by the HOHC.
Spring 2013 Proposal Rejected by Board of Directors
In 2013 the new WG focused its attention on the more narrow issue of unit owners renting
their unit to a tenant and then refusing to pay the HOA assessments. This refusal was often
based upon the fact that the rent amount was only sufficient to cover the existing mortgage
payment on the unit. Alternatively, an unscrupulous owner/landlord might simply have
pocketed the difference between the rent payment and mortgage obligation. In either case
the HOA suffers the loss of assessment income, thus endangering its solvency and forcing
other unit owners to make up the difference. At the May 2013 C.A.R. Meetings, on
recommendation of the WG, the HOHC brought a motion to the floor of the Board of
Directors to sponsor legislation that would allow HOAs to "attach" or "garnish" rent payments
to a unit owner via a lien process. The Board of Directors rejected this approach and
defeated the motion.
The San Diego Approach
The WG conducted three conference call meetings since the May 2013 C.A.R Board
Meeting. It now recommends that the HOHC discuss and consider recommending that
C.A.R. sponsor legislation to empower HOAs to include in their bylaws enforceable
language for all new leases of HOA units that establishes an express agreement by a unit
owner and the unit's tenant that the tenant will pay delinquent HOA assessments out of rent
owed to the unit owner/landlord. Such action would be implemented after the HOA has
provided express notification to the owner that the owner is delinquent in assessment
obligations and, pursuant to provisions of the rental agreement between the owner and the
tenant, the tenant will be obligated to pay the assessments in lieu of rent payments to the
owner.
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2. QUESTIONS ABOUT THE DETAILS
a. Due Process ConsiderationsThe proposal only speaks to the decision by the HOA as the "trigger" for the obligation, but does not
go into detail as to the actual procedure that must be followed. Should the rights of the unit owner be
protected as well by requiring the HOA to: (1) obtain a small claims court judgment, or (2) record a
lien, prior to being able to "intercept" the rent payment and/or hold the tenant liable under the terms of
the lease or rental agreement?

b. Interference with the Mortgage Payment ObligationWhat if deducting the assessment obligation from the rent payment causes the unit owner to be
unable to make the mortgage payment and results in a default that leads to a foreclosure on the unit?
Should there be a limitation to the exercise of this rental payment option if the mortgage payment
obligation is jeopardized?

c. Refusal of Tenant or Unit Owner to Participate in Assessment Payment ProcessIf the tenant refuses to pay the assessment obligation in lieu of rent, or the unit owner refuses to
include the necessary language in the rental agreement with the tenant, should the HOA then bring
suit against the tenant or landlord for the delinquency? Under existing law, do HOAs typically sue the
unit owners for delinquent assessments? If not, how would the new approach change things when a
recalcitrant unit owner is involved?

d. Does this Remedy Assist the Solvency Challenges Facing HOAs?Will this new assessment collection process bring solvency back to HOAs? Is the real problem the
defaults by unit owners that leave behind abandoned units within the CID with months or years of
HOA assessments arrearages? Is there a way to estimate how many or what percentage of
delinquent assessments will be subject to this new rule?

e. Impact on Tenant Eviction VulnerabilityIs payment to the HOA a defense to eviction of the tenant by the unit owner if the full rent has not
been paid by the tenant to the owner? The San Diego Ordinance described below, and the Florida
Statute that was enacted in 2012, both contain provisions that insulate the tenant from any liability for
non-payment of rent while the assessments are being brought current by the tenant payments. Will a
similar change in California law be required to implement this right for HOAs?

f. Model Ordinance Language
Is it a viable option that is worth pursuing to determine if C.A.R. could supply its REALTORS® and
HOAs with model language that could be utilized on a city-by-city or HOA-by-HOA basis to implement
this process as desired? [Note: C.A.R provision of a model ordinance, bylaws, and lease contract
language for use by local associations could be implemented without the need for legislation.]
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g. Are Existing Legal Remedies Being Adequately Utilized?
Under existing law, an HOA could theoretically pursue a unit owner in small claims court or even
superior court for the unpaid assessments. Is this remedy viable and, if so, is it being utilized to any
significant degree? Existing law also allows an HOA to record a lien against the unit for arrearages,
and even to commence foreclosure, once the delinquent amount exceeds $1800. This mechanism is
apparently utilized very infrequently. Is there a way to make this remedy more effective without
disturbing the entire system of lien priorities?

3. A LOCAL SOLUTION- THE SAN DIEGO EXPERIMENT
The City of San Diego created a process through adoption of a local ordinance that, in
instances of failure of a CID unit owner to pay required HOA assessments, a tenant of a unit
in a CID can be required to pay the landlord's (unit owner's) late assessments and deduct
that amount from the rent being paid to the unit owner. This rent payment option is
authorized by language in the lease/rental agreement with the unit owner. The "trigger" of
such a payment process is an assessment delinquency of the unit owner of more than two
months. The HOA contacts the tenant in writing and states that pursuant to current law and
the provisions in his/her rental agreement, the unit owner and tenant are now jointly
responsible for the delinquent assessments owed to the HOA. Once the tenant receives this
notice, he/she has 15 days to pay directly to the HOA, and deduct from rental payments to
the unit owner, an amount equal to the delinquent assessments up to the maximum amount
of the monthly rent. The tenant is thus contractually relieved from having to pay that amount
to the landlord. The landlord continues to be responsible for all interest, late charges,
reasonable fees and costs of collection, amount dedicated to reserves, and attorneys' fees
incurred in the attempt to collect the late assessments. The tenant continues to pay the
normal monthly assessment directly to the HOA until the landlord resumes paying
assessments.[Note: To the best of Staff's knowledge the San Diego Ordinance and its
"lease approach" have not been tested in court.]
*

*

*

*

What action, if any, should CAR take with respect to Home Owners Associations
(HOAs) "Delinquent Assessments" challenges?
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