September 25, 2013

The Honorable Carol Galante
Assistant Secretary for Housing - Federal Housing Commissioner
US Department of Housing and Urban Development
Washington, DC 20410
Dear Commissioner Galante:
I am writing on behalf of the 160,000 members of the California
Association of REALTORS® to express our concern about a new
policy in Mortgagee Letter 2013-23 restricting certain real estate
agents from working on pre-foreclosure sales.
HUD’s new pre-foreclosure policy states, "No party that is a signatory
on the sales contract, including addenda, can serve in more than one
capacity. To meet the PFS Addendum requirements, brokers and
their agents may only represent the buyer or the seller, but not both
parties.” In other words, HUD will no longer allow “dual agency”
agreements in short sale transactions. Dual agency includes
transactions in which two agents are working for the same broker
and one agent represents the seller and the other agent represents
the buyer, even if they don't work in the same office or even the
same town! Dual agency also applies to a single agent who
represents both the buyer and the seller in a short sale
transaction. In either case, California law requires that agency
relationships, including the dual representation, must be disclosed in
writing and accepted by both parties before the dual agency
representation can commence. California requires a statutory form
(enclosed for your review) for the disclosure.
This new HUD policy would have a significant negative impact on
real estate brokerages in my state. Some real estate brokers have
hundreds and even thousands of agents across multiple offices. If
one of those offices chooses to list a short sale, under HUD’s new
policy, none of the other agents can bring a buyer to that
property. Members have told me that they will no longer list short
sales because they do not want to restrict agents from representing
their buyers, many of whom have been loyal customers for years.
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Additionally, brokers have also expressed concerns that in order to
list a short sale in the multiple listing service (MLS), they would have
to provide a disclaimer that none of their agents could represent a
buyer on that listing. This potentially violates MLS rules. This policy
also conflicts with California's state license law that allows dual
agency as long as it is disclosed in writing to the parties involved in
the real estate transaction and accepted by them. California's state
licensing laws have standards for how to function as a dual agent
and there is a formal complaint process through the Bureau of Real
Estate in the event of suspected fraud in a transaction.
There are other ways that HUD could address concerns about the
short sale process without restricting such a significant number of
real estate agents from participating in pre-foreclosure transactions
and prejudicing the return to both lenders and home owners from the
sale. For example, Fannie Mae allows dual agency on short sales,
and we urge HUD to look at that policy.
We strongly urge you to reconsider the implementation of this policy
and explore other options that could more positively affect the preforeclosure program. Thank you for your time and consideration.
Sincerely,

Don Faught,
President, California Association of REALTORS

