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Affiliate Reports
Betty Carter from the Home Warranty Association, who can be contacted at
betty.carter@SNF.com , reported that it was recently determined that between 70 and 80
percent of real estate transactions in California now have a home warranty attached to
them which is much better than the less than 50% total of a few years ago.
Ray Carrier from the Pest Control Operators of California then gave a brief report. He
addressed the question of why there is such a demand for further inspection by termite
inspectors. Ray stated that some of the reasons may include such things as the fact that
the termite inspector may not have had access to certain areas like the basement, or there
may have been storage areas where the owner’s personal property was in the way. The
next question he addressed is why are there sometimes conflicts between different reports
from different inspectors. Overall, Ray recommended REALTORS® use Pest Control
Operators of California members because they are bound to a Code of Ethics. Ray was
then asked about the efficacy of local or limited treatments such as Orange Oil and he
replied by questioning how would it be possible to get a definitive “Clearance” after the
use of a local treatment when the local treatment only covers visible and accessible areas.
Ray also reported that as of November 1, 2013 the PCOC will have a new website at
www.pcoc.org. A suggestion from a member was that perhaps photographs taken by
termite inspectors should be standardized. There was also further discussion of orange
oil and the comment was that to really kill the termites the Orange Oil has to be applied
directly on them.
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Finally, Mark Marin from the California Real Estate Inspection Association (CREIA)
gave a brief report.
Presentation on Errors and Omissions Insurance Issues
Pamela Pedego informed the group of a list of questions that should always be asked
when considering the purchase of errors and omissions insurance. For example, what
happens to the coverage when you change offices? does your new broker’s coverage
cover you for your transactions from your previous broker? etc. She strongly
recommended that REALTORS® actually read the policies before agreeing to them,
especially noting the exclusions. Several members of the C.A.R. Errors and Omissions
Insurance Working Group then made presentations.
First Mike Collins, Vice President and General Manager of Shorewood REALTORS®,
stated that error and omissions coverage is more important now than ever before, for
several reasons. First, a lot of REALTORS® are doing new types of activities, including
property management, that are not necessarily covered by errors and omissions insurance.
One fact that Mike pointed out was that in California there are now approximately
410,000 real estate licensees only 162,000 of whom are REALTORS®. In other words,
there are many non-REALTORS® in the business whose actions are not governed by any
Code of Ethics. Their actions cause problems that affect the legal liability of
REALTORS®. In addition, Mike commented that he feels that there are not enough
employees working at the California Bureau of Real Estate, which results in a lack of
enforcement. Finally, Mike stated that clients now and forever have sought to blame
REALTORS® for problems that are caused by their own negligence or lack of
intelligence. He gave some examples of situations where a good errors and omissions
policy would have been important such as when $55,000.00 of jewelry disappeared from
a safe in an open house or when a property was sold twice mistakenly because the first
buyer who canceled had only canceled verbally. REALTOR® Vern Hansen, who
moderated the discussion, pointed out that there have been issues such as bed bug
infestation that have led to REALTOR® liability which a good errors and omissions
policy could have avoided.

Attorneys Shannon B. Jones and Steve Spile then presented 10 things that REALTORS®
should consider when thinking about errors and omissions insurance, after making the
general observation that the risk of getting sued is unavoidable and will always be there
and the number one safety net to protect REALTORS® from this risk is errors and
omissions insurance. The first consideration is to recognize that all insurance policies are
not the same. It was suggested that it was a good idea to buy an e & o insurance policy in
the same manner that one would buy a car. While it is not necessary to get the fanciest
car, or insurance policy, it is a poor choice to buy the cheapest. The second consideration
is to work with a broker who has your interests in mind. It was noted that some insurance
brokers make decisions based upon their relationship with the carrier which would result
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in you getting steered to a carrier without regard to whether it is the best choice for you.
Third, it was suggested that as a general rule it is best to work with one broker because a
good broker will place your interest above his or the carrier’s and once the carrier has a
quote request for you from a broker it will not release a quote to another broker. The
fourth consideration is to select a carrier that has a lenient coverage approach. Some
carriers are very aggressive in denying claims while others are far more open to providing
coverage even in situations in which coverage is unclear. The fifth consideration is to
select a carrier who offers “choice of counsel”. Some carriers require you to use their
exclusive attorney and the concern might be that the law firm might be more loyal to the
carrier than to you. Another concern is that an exclusive law firm might have an
incentive to hire inexperienced or less expensive attorneys. To avoid this risk you can
work with a firm whose loyalty is not skewed toward the insurance company. This sixth
consideration was described as “make sure you are comparing apples to apples”. It was
pointed out that there are a variety of policy terms beyond the question of pricing, such as
premium, deductible, and policy limits, and you should make sure you are working with a
broker who lays out the different policy features so you know exactly what you are
getting, and more importantly what you are not getting. The seventh consideration would
be to understand the items included and excluded from coverage. There are a variety of
areas which may or may not be covered in a given policy, including agent owned
property, lockbox issues, discrimination/fair housing matters and ancillary businesses
such as property management or escrow. It is important to have a policy which covers
those areas which are likely to impact your company. The eighth consideration is to
understand the strength and track record of the carrier. That is, it is important to work
with a carrier that has a history of doing business in the industry and has a solid rating.
The ninth consideration is to take advantage of leveraged opportunities. For example,
when you take advantage of an insurance opportunity which has been negotiated on
behalf of a large pool of clients, such as the case with policies endorsed by the California
Association of REALTORS®, you can assume the product has the right combination of
quality and affordability. Finally, the tenth consideration suggested by Steve and
Shannon is that you should always have a long term perspective. In other words, making
a choice about a given year may have an adverse long term effect.
Regional Reports
Region 9 reported that inventory is running low, there are too many “off MLS” listings
and because some agents are leaving Open House signs out overnight some cities are
threatening to ban all Open House signs. Region 13 also reported that there are too many
“off market” listings. Another complaint from REALTORS® in that region is that nonREALTORS® may be able to upload information on to Realtor.com. Region 4 reported
on problems with home flippers doing remodeling without permits and not disclosing that
fact and the general problem of offers not being presented. Region 6 reported on agents
violating sign ordinances and also on the eminent domain issue surfacing in Berkeley.
Another issue is the city of Hayward requiring energy retrofits and making homeowners
disclose energy use. Region 3 reported on the issue of “burn down letters” being
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required, and the fact that the California Department of Water Resources is sending out
letters regarding riparian rights. These letters inform homeowners that they don’t have
the right to take as much water as they have been taking from streams and rivers that flow
thorough their property. (This was also reported by other regions). Region 10 reported
that in Monterey County prices are stabilizing, but there is a lack of affordable housing in
that the area as well as looming water shortages. Region 1 reported that Arcata is
proposing an electricity tax if you use too much. Region 12 requested that C.A.R. look
further into the problems caused by Auction.com. Region 7 reported that fire insurance is
becoming unobtainable and unaffordable. This region also reported that REO and short
sales are diminishing, there is an increase in upper end property sales and there are
problems with auction.com and hubzu.com. Region 5 reported on the eminent domain
issue in Richmond as well as disclosure issues regarding two new water tunnels.

Region 29 reported that agents are experiencing wrongdoing by other agents, but are
reluctant to go through the formal MLS complaint process and it was suggested that there
should be a more streamlined process available. One of the problems agents are running
into is the fact that they are being denied access to properties. In other words, a property
is advertised “by appointment only”, but you can never get an appointment, and all of a
sudden the property is “Pending”. It was also reported that lenders are requiring more
documentation than they used to. Homeowners are countering out appraisal
contingencies. And some brokers are claiming that many of their agents are “Referral
Only” agents when this is not in fact the case. Region 17 reported that there are too many
marijuana dispensaries in the area which is bringing down property values. On the other
hand, there is the side benefit that this issue is bringing communities together to fight the
problem. It was also reported that cash offers are unfortunately turning into loan offers
resulting in sellers who want to cancel and that escrows are taking “forever” to close.
Finally, it was observed that REALTORS® need to be nicer to each other.

Region 31 reported on wells going dry on properties, which is becoming a disclosure
issue. There is also the issue of solar systems on properties having long term leases so
that if anyone wants to buy the property they have to accept the lease. Region 24
reported on some increases in inventory as well as ethics issues and problems with off
market listings. It was also reported that the Region is happy with the new C.A.R.
Sample Legal Letter library on zipForm®. There were also questions on marketing with
team names and auction.com issues. Region 28 reported on buyers writing offers without
deposits, and buyers writing multiple offers at the same time thereby tying up several
properties at once. Another problem reported is that there has been a lack of due
diligence supervising transaction coordinators. Region 19 reported on low inventory as
well as cash buyers turning into loan buyers in the middle of the transaction, and the
problem of agents leaving stacks of business cards at open houses or attaching business
cards in a pouch on the door of an open house. Another problem is “Coming Soon”
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signs. The Regional Representative reported that his practice is that if he sees a Coming
Soon sign on a property he actually knocks on the door to see if the seller is looking for a
listing agent because he has realized that when the REALTOR® has a coming soon sign
he/she doesn’t necessarily have an exclusive listing. Another practice causing problems
is lenders asking for copies of the Transfer Disclosure Statement and other disclosure
documents. Finally, there is a problem with properties appearing on craigslist saying
they are available to rent when they actually are not. Region 18 reported on the same
Craigslist issue as well as disputes with the MLS on what the definition of a “condo” or
“CID” is. Region 16 reported that the County of Los Angeles attempted to tax properties
for water run-off but when REALTORS® united their efforts to oppose it the
recommendation was defeated. It was also reported that cities are charging more for
business licenses and that there are fewer distressed property transactions. Finally, it was
suggested that there is a general problem in the market now with greedy agents and
sellers, lack of ethics, and lack of communication. Region 25 reported that
REALTORS® in San Mateo area are defeating proposals for sewer lateral ordinances. It
has also been noticed that houses that are advertising weddings are getting burglarized
during the weddings. Finally, the Representative noted that he had a personal experience
with auction.com where when he “pushed back” and objected to the mandatory listing on
auction.com the lender backed off. Region 2 reported that the closing of the San Onofre
Nuclear Power Plant will cause power costs to increase in the area. It was also noted that
some agents don’t realize that they need to have a broker’s license to act as a property
manager. Region 17 reported that rental fraud is becoming more sophisticated. This
region also reported on the Craigslist issue of properties seemingly being available for
rent when they actually are not and he suggested that when this occurs the problem
should be immediately reported to the local District Attorney. Region 23 reported on the
lack of inventory and “Referral Only” agents doing more than referrals. Another problem
that was reported was short sale sellers being approached by agents asking the sellers to
switch agents in exchange for an payment of money to the seller. Region 15 reported that
there is great discontent in the area with the new fire fee and a demand that this fee not be
made permanent. Finally, Region 30 reported on the problems of off market listings,
directional signs to nowhere, agents working with buyers knocking on doors looking at
houses for sale without realizing the dual agency issues that can arise and the fact that
auction.com may actually be causing a discrimination issue.
Legal Update
C.A.R.’s Assistant General Counsel Gov Hutchinson then gave a legal update. He began
by reporting that several new Q & A memoranda have recently been produced by the
Legal Department. The most important are “Seller Financing”, “Regulation Z-Ability to
Repay Standard For Loans”, “Guide to Loan Disclosures”, and “Property Managers and
the Contractors Licensing Law”. Gov then addressed several legal issues. He began by
discussing the general rules and recent developments regarding foreclosures, short sales,
deficiency judgments, and taxes on foreclosures and short sales. He began by noting that
according to California Code of Civil Procedure, when borrowers owe a lender a debt
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secured by real estate and the debtor defaults the only remedy for the lender is
foreclosure. This is known as the One Action rule. In addition, there can be no
deficiency judgment following a non-judicial foreclosure under a power of sale in a deed
of trust or mortgage. Further, even if the lender pursues a judicial foreclosure rather than
a non-judicial foreclosure, there can be no deficiency judgment following such a judicial
foreclosure if it is a foreclosure by a seller or by a lender on a purchase money loan
secured by owner occupied one to four unit property. Finally, effective January 1, 2011
there can be no deficiency judgment following a short sale by a senior lender on
residential 1 to 4 unit property, whether or not the loan is purchase money and whether or
not the property is owner occupied. This rule also became effective for junior lenders on
such loans on July 1, 2011. So when can a lender in California pursue a deficiency
judgment? The answer is following a judicial foreclosure on something other than a loan
secured by owner occupied residential 1 to 4 unit property, or when the lender is a so
called “sold out junior lender” on a non purchase money loan, or following a short sale
that doesn’t fit under the statutory definition just described. Gov then noted some recent
developments in this area. First, pursuant to SB 1069, which became effective in 2013, if
a borrower makes a purchase money loan on an owner occupied 1 to 4 unit property but
later refinances the property the refinance no longer changes the loan status to nonpurchase money. In other words, if the loan was originally purchase money and it is
refinanced it after January 1, 2013, it is still purchase money and a lender cannot get a
deficiency judgment against the borrower even by judicial foreclosure. What if the
borrower takes extra cash out as part of the refinance? Well to that extent, Gov noted, the
extra cash could be subject to a deficiency judgment.

The next issue discussed was deficiency judgments following short sales. Gov noted that
the above described 2011 law restricted a lender’s ability to pursue a deficiency
following a short sale. The question in the case of Bank of America v. Roberts was
whether that law was retroactive. In other words, if the short sale occurred prior to 2011
was the lender still prohibited from pursuing a deficiency judgment? The borrower’s
argument was that whether the law was retroactive or not the short sale constituted an
“action”, so because of the One Action rule the lender couldn’t pursue a deficiency
judgment. The court disagreed, holding that a short sale is not an action for this purpose
and the law itself was not retroactive. Therefore, according to this case a short sale that
occurred prior to 2011 doesn’t come under the statute and the lender can pursue a
deficiency. In contrast, in a case entitled Coker v. JP Morgan Chase the court did extend
the prohibition on deficiency judgments following some short sales in certain
circumstances. In this particular case the borrower , prior to 2011, negotiated a short sale
of a purchase money loan secured by owner occupied residential property. Therefore,
according to the Roberts case just described the lender would have been able to pursue a
deficiency. In fact, the buyer in Coker had expressly agreed to remain responsible for the
deficiency. The buyer argued, however, that regardless of this fact the Code of Civil
Procedure §580(b) restriction on deficiencies following foreclosures of purchase money
loans should also apply to short sales of purchase money loans, even if the short sale
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transaction occurred prior to 2011, because the public policy expressed by Code of Civil
Procedure §580(b) essentially puts the risk of falling property values on the lender, and
there’s no reason why this public policy shouldn’t also apply to short sales. The court
agreed with this argument and ruled that if it is a purchase money loan secured by
residential 1 to 4 owner occupied property even if the short sale occurred prior to the
statute’s enactment in 2011 the lender cannot sue the borrower for a deficiency. As to the
fact that in this case the borrower had actually expressly agreed to remain responsible for
the debt the court held that the protections of California anti-deficiency laws cannot be
waived.
Gov then discussed the case of Enloe v. Kelso. The question here was whether if a buyer
gives a seller a deed of trust to secure the purchase of a property but the trust deed is
given to the seller after close of escrow rather than before can the seller pursue a
deficiency judgment? The court’s answer was no.
The next issue in this area that was recently resolved is the question of whether a lender
who, because of the anti-deficiency laws, cannot sue for deficiency judgment following a
foreclosure can still claim that a deficiency is owed, such as by reporting the claim to a
credit agency, or still try to collect the deficiency, either by itself or through a collection
agency. According to SB 426, codified in Code of Civil Procedure §580(b), effective
January 1, 2014, the answer is no. Gov noted that existing law also prohibits this practice
for short sale lenders. Of course a lender may still pursue a deficiency against a
guarantor or a mortgage insurer.
Gov then discussed the current state of the law regarding the tax consequences of
foreclosures and deficiencies. The general rule is that following a foreclosure or a deed
in lieu of foreclosure, the former owner is subject to being taxed for Cancellation of Debt
income only if the debt was a recourse debt. A debt is nonrecourse if it is purchase
money 1 to 4 unit financing or seller financing. However, there are tax consequences
following foreclosure on recourse debt, such as home equity lines of credit, home
improvement loans, non-purchase money loans, non-owner occupied property loans and
loans on properties with more than 4 units. What are the tax consequences following a
short sale? Short sales generally result in Cancellation of Debt income to the former
owner. Fortunately, there has been a federal law in effect called the Mortgage
Forgiveness Debt Relief Act of 2007 which provides that taxpayers will not be taxed on
Cancellation of Debt income from January 1, 2007 through December 31, 2013 for short
sale transactions if the property securing the loan was a principal residence and the loan
proceeds were used to purchase, build or substantially improve the property. The
maximum tax break that a taxpayer can receive under this law is $2 million dollars of
COD income. There has also been a California law in effect since 2009 that forgives the
recognition of cancellation of debt income following a short sale, with a cap of $500,000
of forgiven COD income for any particular taxpayer. Unfortunately, the California law
expired December 31, 2012 and all efforts to renew it to cover short sales in 2013 have so
far been unsuccessful. Gov did note that the legislature has until April 15, 2014 to pass a
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bill retroactive back to January 1, 2013 providing that there will be no California tax
consequences on short sales in 2013. However, there is no guarantee that this will
happen and there is also no guarantee that after January 2014 there will be an extension
of federal or state law to exempt taxpayers on short sales from paying tax on cancellation
of debt income. Gov also noted that taxpayers who are in bankruptcy or insolvent are not
required to pay the tax regardless of the date of the short sale. (It has just been learned
that the IRS has issued a ruling that no short sales in California on residential one to four
unit property will result in federally taxable cancellation of debt income. It is hoped that
the California Franchise Tax Board will follow suit.)
Gov then discussed the recent case of Dromy v. Lukovsky. The issue is whether a
property owner could insist that the tenant of his property allow an open house to occur
on the weekend. California Civil Code §1954 says landlords may enter the property
occupied by the tenant for certain reasons, such as showing the property, during “normal
business hours”. In this case, the landlord wished to hold an open house during the
weekend. The tenant refused to allow this to happen, arguing that the weekend is not
normal business hours. The landlord argued that normal business hours are generally
considered to be the hours when persons in the community keep their places open for
business, and in this context the relevant community consisted of licensed professionals
working in the residential real estate business who customarily conduct open houses
during the weekend. The court agreed with the landlord and held that property owners
may in fact hold open houses during the weekend regardless of the wishes of the tenant.
However, the court did say that “reasonable hours” as far as weekend open houses were
concerned are 1 to 4:30 in the afternoon and listing agents may only hold 2 such open
houses without the tenant’s permission in a month. The court also held that the listing
agent must give the tenant 10 days advance email notice and also give the tenant 48 hours
to provide an alternative weekend date.
The next issue Gov addressed was whether property managers have to obtain contractor’s
licenses. Business and Professions Code §726 defines a contractor to include any
“consultant to an owner/builder… who “purports” to have the capacity to undertake, or
submits a bid to construct any building or home improvement project.” Effective January
1, 2013, as Gov reported earlier in the year, a law expanded the definition of the word
consultant to include “someone who provides or oversees bids for a construction project
or arranges and sets up work schedules for contractors and subcontractors and maintains
oversight of the project”. This language could be read to mean that property managers
who hire, schedule and supervise contractors need contractor’s licenses. Fortunately, the
State Contractors Licensing Board has agreed with C.A.R. that that’s not what this rule
means. First, there is an exception for small projects (projects that cost less than $500).
Second, real estate agents acting as property managers may perform maintenance
activities that do not involve heater or air conditioning work without a contractor’s
license; and third, and most importantly, brokers acting within the scope of their real
estate license do not need a contractor’s license. It was agreed that acting within the
scope of the real estate license includes advising the owner of the property that certain
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repairs might be needed as well as obtaining bids from a contractor, and scheduling work
times for the contractor. Opening the door and observing their work also comes within
the definition of acting within the scope of a license. On the other hand, according to
C.A.R.’s and the Contractors Licensing Board’s analysis, property managers should not
make their own bids, do the work themselves, assert that they have the capability of
doing the work or take responsibility for the performance of the work by hiring
subcontractors or telling the contractor how to do the work. It was also noted that
property managers should not get paid extra for this service. The Contractors Licensing
Board also confirmed that this expanded definition was added to the law for the purpose
of stopping the problem of people who don’t have a contractor’s licenses calling
themselves “construction consultants” encouraging owners to take on home improvement
projects. What about managers of the common areas of common interest developments?
The expanded definition that occurred earlier this year may in fact lead to the conclusion
that real estate licensees acting as common interest development managers do need
contractor’s licenses in order to hire contractors. Fortunately, SB 822, modifying
Business and Professions Code §11501, and effective January 1, 2014, states that a
common interest development manager is not required to have a contractor’s license
because the term “contractor” or “consultant” simply does not include a common interest
development manager. Who is a common interest development manager? This is
someone who provides management or financial services to a common interest
development, which includes implementing board of director directives and resolutions
and provisions of governing documents. In other words, if a common interest
development manager is hiring and supervising a contractor pursuant to a directive of the
board of directors he/she does not come under the definition of a contractor or consultant.
Effective July 1, 2014 the real estate Transfer Disclosure Statement will be revised to
require the disclosure of whether the seller is aware of certain construction defect claims
under SB 800. That is to say, prospective purchasers will be provided with additional
information regarding claims filed by the seller against the builder under the SB 800
prelitigation process and related claims by the seller concerning litigation that are not
expressly covered by the existing form. Gov noted that because of SB 800 if a seller is
experiencing defects in their house that they believe is caused by defective construction
by the builder before they can sue the builder they must allow the builder to attempt to
correct the problems. Under the new TDS in July the seller will have to disclose if they
are pursuing such a prelitigation claim against the builder. SB 800 also governs claims
for breaches of warranty or breaches of a builder’s enhanced protection agreement. If the
seller is accusing the builder of breaching these warranties or agreements the seller will
have to disclose starting in July whether he/she is engaged in an attempt to enforce
against the builder such warranties or agreements. To be precise, the new TDS will refer
to “section 910”, which requires owners to follow the prelitigation procedures described
above before filing a construction defect claim, and to “section 900” which requires
builders to provide a 1 year “fit and finish” warranty and to the enhanced protection
agreement that can be offered by builders instead of the Civil Code §896 residential
construction standards.
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Gov then discussed AB 1404, effective January 1, 2014 which will affect adjoining
landowners. According to this law adjoining landowners must share equally the
responsibility for maintaining boundaries and monuments between them. That is to say,
adjoining landowners are presumed to share an equal benefit from any fence dividing
their property, and unless otherwise agreed in writing are presumed to be equally
responsible for the reasonable cost of construction, maintenance or necessary
replacement. According to this new law a landowner must give his/her neighbor a 30 day
written notice of any intent to incur costs for a division fence. This notice of intent must
include 1) the notice of presumption of equal responsibility, 2) a description of the nature
of the problem with the fence or wall, 3) the proposed solution to the problem, 4) the
estimated cost of the solution, 5) the proposed cost sharing approach and 6) the proposed
time line for addressing the problem. The neighbor can overcome the presumption of
shared responsibility by demonstrating by a preponderance of the evidence that imposing
equal responsibility would be unjust. To determine whether equal responsibility would
be unjust a court would consider 1) whether the financial burden on one landowner is
substantially disproportionate to the benefit conferred upon that landowner, 2) whether
the cost of the fence would exceed the difference in value of the property before and after
the installation, 3) whether the financial burden to one owner would impose an undue
financial hardship and 4) the reasonableness of a particular project, including the extent
the costs appear to be unnecessary, excessive or the result of one owner’s personal
aesthetic, architectural or other preferences, or any other equitable factors.
According to AB 10, codified in Labor Code §1182.12, effective January 1, 2014
California’s minimum wage will become $9.00 per hour and effective January 1, 2016 it
will become $10.00 per hour.
According to SB 745, codified in Health and Safety Code §11314, effective January 1,
2014 there will be an update to the upcoming requirements to upgrade smoke alarms.
First, effective July 1, 2014, not January 1, 2014, the state Fire Marshall will not approve
a battery operated smoke alarm unless it contains a non-replaceable, non-removable
battery capable of powering the smoke alarm for at least 10 years. Second, starting
January 1, 2015 a smoke alarm must display the date of manufacture, and provide a place
on the device to insert the date of installation. Also, a previous requirement that would
have made the alarm incorporate an end of life feature providing notice that the device
needs to be replaced has been eliminated. Finally, an exception to the mandatory 10 year
battery rule applies to smoke alarms ordered by or in the inventory of an owner,
managing agent, contractor, wholesaler or retailer on or before July 1, 2014.
Gov next reported that there will be a series of changes to the restructured Davis Stirling
Act regulating homeowners associations effective January 1, 2014. As noted before, the
main change to the law is a renumbering of the statutory scheme. In addition, the
existing law that requires a homeowners association to use a statutory form for billing
charges for HOA sales disclosures has been revised to require that the form be in 10 point
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type and include an itemization of rental restrictions, if any. Existing law requires
delivery of documents to an HOA by email, fax or personal delivery if the HOA consents
to any of these methods. Effective January 1, 2014 this law has been extended to allow
delivery by first class mail postage prepaid, registered or certified mail, express mail or
overnight delivery by an express service center, regardless of HOA consent. In other
words, an HOA cannot insist on electronic delivery. Finally, existing law that requires
certain actions to be approved by a majority of a quorum of the members of the HOA at a
duly held meeting at which a quorum is present has been revised to require approval of
certain actions by a majority of the members in a duly held election at which a quorum is
represented.
Gov then discussed some recent policy changes and statutes that affect the Bureau of
Real Estate. He first noted that the CalBRE has recently expanded the types of
documents that must be retained for three years by real estate licensees. Existing law
requires licensees to retain all the listing contracts, purchase contracts, cancelled checks,
trust records and “other documents”, “executed or obtained” in connection with real
estate licensed activities. The CalBRE has recently pointed out that electronic
communications like emails, texts, tweets and Facebook postings may be created and sent
or received by a licensee in the furtherance of licensed activity, such as negotiating sales,
or rentals of real property. (For example, a text message that says, “buyers will increase
their offer by $10,000”.) CalBRE noted that the courts have ruled that electronically
generated writings are documents. Therefore, CalBRE has decided that licensees must
store these electronic communications for at least three years and brokers have to have
written office policies and procedures setting forth how electronic communications are to
be created, sent and retained. Gov noted that REALTORS® need more guidance on this
issue such as which electronic communications must actually be kept, how they can be
kept, whether a real estate office must have a central email server, etc.
Another recent issue concerns the use of team names. The issue is may a real estate
licensee say something like “listed by the Johnson Team at Smith Real Estate”? The
answer has always been that a team name like the Johnson Team is a fictitious business
name for which a dba is required, but the CalBRE would not issue a dba for a name that
includes the name of the agent but not the name of the broker. CalBRE has changed
policy and will now issue a dba for a team name that includes the salesperson’s name
without the brokers name as long as the request for the dba is submitted by the broker and
filed with the county, the salesperson is employed by the broker and the dba includes a
term such as “team, group or association”. Gov pointed out that the new rule also
provides that advertisements such as business cards, flyers, brochures and for sale signs
that include a team name must also prominently disclose the name and CalBRE license
number of the employing broker and the license number of the salesperson. (Gov noted
that until now REALTORS® have not been in the habit of putting CalBRE license
numbers on their for sale signs.)
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SB 676, codified in Business and Professions Code §10148 and effective January 1, 2014
provides that CalBRE can now discipline salespersons, brokers or corporate brokers if the
broker, salesperson, corporate director, corporate officer, corporate employee or agent of
the corporation knowingly destroys, alters, conceals, mutilates or falsifies any of the
books, papers, written documents or tangible objects required to be maintained.
SB 269, effective January 1, 2014 provides that the CalBRE may issue citations to an
unlicensed person if it has cause to believe that the person engaged in prepaid rental
listing services without either a prepaid rental listing service license or a real estate
broker’s license. Prepaid rental listing services are businesses that charge a fee for
providing prospective tenants with a list of available places to rent. The law also requires
that the written contract that a prepaid rental listing service provider must offer a client
include the license number of the company and a particular notice about refunds. The
law also provides that any aggrieved person with a final judgment against a prepaid rental
listing services licensee may apply to the CalBRE for payment from the Consumer
Recovery Account and any payment from that account will result in the automatic
suspension of the prepaid rental listing services licensee’s license.
The next topic Gov discussed was service animals and support animals. He first noted
that even if a landlord has a no pet policy the landlord must accommodate a disabled
tenant with a service or support animal. The landlord can require that service animals be
trained but noted that support and companion animals are not actually trained. In
addition, according to HUD a landlord can still require the tenant to provide
documentation from a mental health professional that the support animal provides
support that alleviates at least one of the identifying symptoms of the disability. Thus,
any animal that provides some benefit doesn’t always have to be accepted. May housing
providers exclude support animals based on breed, size or weight? Not necessarily,
according to HUD, but if it is an inherently dangerous animal or an animal that poses a
direct threat to the health and safety of others or the property or poses an undue financial
or administrative burden on the provider or fundamentally alters the nature of the
provider’s operations then the landlord can say no. This issue might come up, for
example, if a tenant wishes to have a companion animal that is a pit bull and the presence
of pit bull would cause the landlord to have its insurance on the property be dramatically
increased or even denied. In this case, the landlord could reasonably refuse to allow the
tenant to have that particular type of animal.
Gov then provided an update on the requirement that commercial building owners obtain
and disclose to potential buyers, tenants and lenders of the entire building energy use and
benchmarking data for the prior 12 months. This requirement has been postponed until
January 1, 2014 for buildings that have over 10,000 square feet of space and until July 1,
2014 for buildings over 5,000 square feet. These disclosure materials must be provided
at least 24 hours before signing a purchase contract, signing a lease, or submitting a loan
application. The documents will be generated by the “Portfolio Manager” operated by
the Environmental Proportion Agency on its website. Gov noted that paragraph seven of
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C.A.R.’s Commercial Purchase Agreement and paragraph 14 of C.A.R.’s Commercial
Lease Agreement provide a link to this website to enable property owners to comply with
the law.
Gov then reported that in late September of 2013 HUD announced a new policy, effective
October 1, 2013, that would prohibit real estate licensees from representing both buyer
and seller on any short sale involving an FHA loan. The National Association of
REALTORS® immediately complained about this policy and it has been withdrawn.
According to AB 92, codified in Revenue and Taxation Code §24953 effective June 27,
2013, a 1031 exchange transaction that occurs on or after January 1, 2014 where the
taxpayer acquires like kind property outside of California will trigger a requirement that
the taxpayer file an informational tax return with the Franchise Tax Board for that taxable
year and every year thereafter in which the gain or loss has not been recognized.
Gov then said that developers and builders should be aware of the fact that pursuant to
AB 16, effective July 11, 2013 and modifying Government Code §6645.24 any tentative
subdivision map approved on or after January 1, 2000 that hadn’t expired by July 11,
2013 is automatically extended for an additional 24 months. What about pre-2000
approved tentative subdivision maps? These can also be extended by 24 months if the
subdivider applies for an extension at least 90 days before the expiration and the
subdivision is determined to be consistent with applicable zoning and general plan
requirements.
Gov next reported that he had previously described a law found in Civil Code §1946.7
and Code of Civil Procedure §1161.3 where tenants who were allegedly victims of
stalking, sexual assault, domestic violence, elder abuse or dependent abuse had the right
to terminate the tenancy with a 30 days notice to a landlord. The proof that the tenant
must provide would be a police report or some type of temporary restraining order or
other court order or documentation from a qualified third party professional indicating the
tenant or household member is seeking assistance for physical or mental injuries cause by
any of these crimes. Gov also noted that these laws prohibit a landlord from terminating
a tenancy or failing to renew a tenancy based on acts against the tenant or household
member that constitutes domestic violence, stalking, sexual assault, elder or dependent
abuse. The new law expands these acts and prohibitions to tenants who are allegedly
victims of human trafficking. He noted that there is an exception for these rules if the
wrongdoer is a tenant in the same unit as the victimized tenant or if the victimized tenant
allows the wrongdoer to visit, or if the landlord reasonably believes the wrongdoer is a
threat to other tenants.
Gov then briefly reported on some other recent developments. First, he noted two
bankruptcy court judges have asked C.A.R. to warn REALTORS® that they should not
assist clients in preparing bankruptcy petitions in order to stop foreclosure proceedings
unless they comply with certain legal requirements. REALTORS® don’t realize that
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they are considered to be bankruptcy petition preparers if they prepare their clients’
bankruptcy petitions for compensation. They also don’t realize that bankruptcy petition
preparers who are not attorneys must comply with extensive legal requirements,
including providing clients with a legal notice and submitting an affidavit. Gov then
reported that the Department of the Treasury and the Internal Revenue Service have
announced they will recognize same sex marriages for federal tax purposes including
state taxes, capital gains, etc. For example if a deed is in only one spouse’s name but
they file jointly they will receive the full $500,000 capital gains exclusion.
In the case of California Building Industry Association v. City of San Jose the court ruled
that an inclusionary housing ordinance imposing affordable housing requirements on a
new development project is valid unless the challenger can prove it is an improper
exercise of the city’s broad police powers. It is no longer the city’s burden to
demonstrate a reasonable relationship between the challenged ordinance and the public
impact of new residential developments.
According to SB 196, codified as Public Utilities Code §739.5(e) effective January 1,
2014 a master meter customer of an apartment building, mobilehome park or similar
residential complex must post in a conspicuous place the applicable specific current
residential gas or electrical rate schedule as published by the serving utility, rather than
the prevailing residential utility’s rates schedule as previous required.
According to SB 745, codified in Civil Code §1941.4 effective January 1, 2014 a
residential landlord must install one useable telephone jack and must insure that the
inside telephone wiring is in good condition and meets the most recent statutory
standards of the California Electrical Code.
Gov concluded his statutory update by describing two non-real estate related laws. First
according to AB 61, found in the Motor Vehicle Code §22508.5, effective from January
1, 2014 until January 1, 2017 a vehicle may park for up to the posted time limit in any
parking space regulated by an inoperable parking meter or an inoperable parking payment
center. That is to say that no city may give traffic tickets to people who park in parking
spaces with a non-functioning parking meter. Also related to motor vehicles Gov
reported that AB 1371 found in Motor Vehicle Code §§21750 and 21760, provides that
effective September 16, 2014 the driver of a motor vehicle in California who is
overtaking and passing a bicyclist must keep a distance of at least 3 feet from the
bicyclist. If the driver can’t comply due to traffic or roadway conditions the driver must
slow to a reasonable speed and can only pass when doing so would not endanger the
safety of the bicycle operator.
Gov then gave a Standard Forms update. In November C.A.R. will be releasing 7 new
standard forms and will be making modification to 23 others. The first new form is the
Seller Multiple Counter Offer form or SMCO. For years C.A.R. has had a Counter Offer
form (form CO) that has an option in paragraph 4 to make the form a multiple counter
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offer form. Starting next month if a seller wants to indicate that their counter offer is
actually a multiple counter offer, instead of checking paragraph 4 on the Counter Offer
form they will use a completely separate form, the new SMCO. Obviously the regular
Counter Offer form will be modified so that it no longer provides the multiple counter
offer option. Gov noted the in this current low inventory market sellers are often getting
multiple offers and wish to counter offer more than one offer at the same time without
having the concern that if more than one counter offer is accepted there may be a dispute
as to who accepted it first and is thereby entitled to the property. Gov noted that sellers
should only use the multiple counter offer form if they are truly making more than one
counter offer at the same time.
The second new form being released in November is the BVLIA or Buyer Vacant Land
Additional Inspection Advisory. This form advises the buyer that when purchasing
vacant land it is important to consider obtaining various types of inspections of the
property, such as an environmental survey, or a determination whether the property can
be subdivided, etc. This form is similar in concept to the BIA or Buyer Inspection
Advisory that is attached to the residential purchase agreement (RPA) that buyers use
when buying 1 to 4 unit property.
The third new form being released in November is the DSSC or Delivery of or Failure to
Deliver Short Sale Lender Written Consent (DSSC). Gov explained that when a buyer
has an offer accepted on a property that is a short sale the transaction is contingent on the
seller’s lender’s consent to short sale. When handling a short sale it is strongly
recommended that the buyer and seller also complete the SSA or Short Sale Addendum
along with a purchase agreement. On the SSA the buyer and seller indicate how long
they have to wait for the seller’s lender to consent to the short sale before they earn the
right to cancel the contract and also determine whether the deadlines in the purchase
contract begin on the day of acceptance of the purchase contract or on the day of the short
sale approval by the lender. The Short Sale Addendum states that when the lender
consents in writing to the short sale and that writing is delivered to the buyer or buyer’s
agent the contingency is removed and the transaction can go forward. On the new DSSC
the seller is able to indicate to the buyer that the seller’s short sale lender has consented to
all the terms of the agreement and has approved it. In other words, the DSSC would be
sent to the buyer, after already being signed by the seller, along with the lender’s written
consent. Once the buyer receives this form the time periods in the purchase contract
which had not previously begun begin the next day. Alternatively, sometimes a short sale
lender will consent to the short sale if and only if the buyer and seller agree to changes to
the purchase agreement. The DSSC form can be used to handle this particular situation.
The seller would send the DSSC to the buyer explaining what changes to the purchase
contract the short sale lender is requiring to be made in order to approve the short sale.
On the DSSC the seller can indicate they agree with the changes the lender is requiring
and if the buyer signs the transaction can go forward. On the other hand, the sellers could
indicate on the DSSC that they do not agree to the lender’s proposed changes and are
therefore canceling the agreement. Or, the sellers might indicate on the DSSC that they
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approve the short sale lender’s changes to the purchase agreement but then, by checking a
different box the buyers could indicate that despite the seller’s agreement the buyers do
not agree and are cancelling the agreement. Finally if the short sale lender has not
delivered written approval to the seller by the date agreed on the Short Sale Addendum
(usually 45 days) the DSSC form can be used by either the sellers or the buyers to
communicate to the other side that they are exercising their right under paragraph 1 of the
Short Sale Addendum to cancel the purchase agreement because the lender did not
approve the short sale within the time period.
The fourth new form being released in November is the Notice to Quit or NTQ. This is a
form that would be delivered by a landlord to a tenant to notify the tenants that they have
3 days maximum to surrender the property and their lease is forfeited because the tenant
has committed one of three non-curable breaches of the lease. The three non-curable
breaches that the tenant would have committed that would give the landlord the right to
issue this form would be 1) violating a covenant in the lease prohibiting subletting,
assignment, or committing waste, 2) maintaining a nuisance on the property and 3) using
the premises for an unlawful purpose. Gov noted that if the tenant fails to pay rent on
time and the landlord wants to evict they would first have to provide a 3 day notice to pay
or quit (C.A.R. already has this form). Similarly, if a tenant commits a curable breach of
a covenant in the lease the landlord can give the tenant a 3 day notice to cure a covenant
or quit. (C.A.R. already has this form too.) This new form, in contrast, is used when the
tenant has committed a type of breach of covenant of the lease that cannot be cured so
that they are not being given 3 days to correct the problem but are instead simply being
given 3 day notice that they have to leave or the seller will then have the right to file a
legal action seeking both possession and damages and will also have the right to submit a
negative credit report to a credit reporting agency.
The fifth new form is the Pet Addendum or PA. This form would be an addendum to a
Residential Lease or a Month-to-Month Rental Agreement. Specifically, this form would
be used when the landlord is allowing the tenant to maintain one or more pets on the
property but wishes to describe the rules and regulations governing the presence of the
pet, including the fact that the tenant is representing that the pet is housebroken and has
no vicious tendencies, that the pet will be property licensed and vaccinated, that the
tenant is responsible to clean up after the pet, etc.
The sixth new form is the PHSA or Pool, Hot Tub, and Spa Addendum. This form would
also be used as an addendum to a Residential Lease or a Month-to-Month Rental
Agreement on a property with a swimming pool, hot tub and/or spa. This form serves as
a caution to the tenant not to engage in certain types of behavior that may be hazardous
such as diving, being intoxicated, or leaving children unattended. It also sets forth
particular rules such as adult supervision required, no one under the age of 14, all drinks
must be served in unbreakable containers, no excessive noise, etc.
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The seventh new form being released in November is the CLLC or Corporation/Limited
Liability Company/Partnership Signature Addendum. This form would be used in a
transaction when one or more of the parties is not an individual but is instead a
corporation, limited company or a partnership. On this form the parties agree that
particular individuals have the right to sign on behalf of the corporation, limited liability
company or partnership. In other words, it indicates that certain individuals are
authorized by the corporation, LLC or partnership to act on its behalf and that wherever
their signatures appear it is deemed to be the signature or initials of the corporation,
limited liability company or partnership.
Gov then described some of the forms that are being revised in November. He noted that
he had already mentioned that the counter offer form CO is being changed so that it no
longer offers the option of being a multiple counter offer. The Agent Visual Inspection
Disclosure or AVID form will have one new sentence four lines down from the top which
enables the parties to indicate that the property being inspected by the agent is a
particular unit in a duplex, triplex, or fourplex. The Buyer’s Inspection Elections form or
BIE has added at the bottom six inspections that the buyer can indicate that they want to
have. These six new inspections are inspections that a buyer might wish to have when
purchasing vacant land. The Contingency Removal Form or form CR now has a place at
the bottom to make it easier for the seller to remove a seller contingency rather than
simply being a form for the buyer to use to remove buyer contingencies. The seller
contingency that most often appears in purchase contracts in the current market is the
sellers making their acceptance contingent on finding a replacement property within 17
days. The Homeowner Association Information Request form (HOA) has been modified
to reflect the fact that effective January 1, 2014 the Civil Code Sections that require
Homeowners Association to provide certain documents to a prospective buyer have been
renumbered. The new form should only be used January 1, 2014 and the old one should
be used right up until December 31, 2013. The Notice of Sale and Entry form NSE has
been modified in light of the Dromy case discussed above which no longer limits entry to
the property to normal business hours, in certain circumstances. The SPQ or Seller
Property Questionnaire has a new question in paragraph M2 asking if the seller is aware
of the fact that any occupant of the property has been smoking on or in the property. The
Statewide Buyer and Seller Advisory form SBSA has added to paragraph 28 a warning
about the susceptibility of the property to tsunami and the adequacy of tsunami warnings
and language has been added to paragraph 42 to the effect that “information on the
property, or its owner, neighborhood or any homeowner association having governance
over the property maybe found on the internet on individual or commercial websites,
blogs, face book pages, or other social media” and “any such information may be
accurate, speculative, truthful or lies. Broker will not investigate any such sites, blogs,
social media or other internet sites or the representations contained therein. Buyers are
advised to make an independent search of electronic media in online sources prior to
removing any investigation contingency.” Finally, a fourth page has been added to the
Seller Financing Addendum which serves the purpose of disclosing to buyer and sellers
and REALTORS® that effective January 10, 2014 regulations pursuant to the Dodd-
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Frank Wall Street Reform and Consumer Protection Act will take effect and they will
affect seller financing and residential properties. That is, effective on that date sellers
who finance the purchase of residential property containing one to four units may be
considered “loan originators” required to comply with certain Truth and Lending Act
mandates. However, there are two exemptions from these new Dodd-Frank regulations
regarding seller financing and this new fourth page of the Seller Financing Addendum
explains what these exemptions are. The most significant one is the fact that a seller who
finances the sale of a property is exempt from Dodd-Frank if they only do one such
transaction in any 12 month period and the seller is a natural person, trust or estate, the
seller did not build the property, the financing has a fixed rate or does not adjust for the
first five years, and the financing does not result in any negative amortization. The other
exemption is for sellers who finance no more than 3 properties in a 12 month period,
where the seller is a natural person or organization, is not the builder, the financing has a
fixed rate or does not adjust for the first five years, there is no balloon payment and the
borrower has a reasonable ability to repay the loan.

