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Real Estate Finance
Federal Issues
Seller-Funded Downpayment Assistance Programs
The following is for study only and has NOT been approved by the Real Estate Finance Committee,
Federal Issues Committee, or the Board of Directors.
Issue: When Congress passed the Housing and Economic Recovery Act (HERA) in July, it included a
provision that will prevent the FHA from insuring mortgages utilizing seller-funded downpayment
assistance programs (DPAs) beginning on October 1, 2008.
Action: Staff is requesting policy direction at this time because Congress has recently introduced
legislation that would reverse this provision in HERA and allow FHA to continue to insure mortgages
using seller-funded DPAs.
Options:
1. Support allowing the FHA to insure mortgages utilizing seller-funded downpayment assistance
programs.
2. Oppose allowing the FHA to insure mortgages utilizing seller-funded downpayment assistance
programs.
3. Take a neutral position.
4. Take no position.
Status/Summary: Congress has passed legislation that would prevent the FHA from insuring seller
funded DPAs starting on October 1, 2008. These programs have become very popular in the wake of the
market downturn and credit crisis. The majority of lenders are refusing to do zero-down loans and the
downpayment continues to be a major hurdle for many first-time homebuyers.
Congress has introduced legislation that would reverse the moratorium in HERA and allow the FHA to
continue to insure these mortgages.
Background: Under current law the FHA allows home buyers to receive downpayment assistance from
federal, state, or local governments; relatives of the borrower; the borrower’s employer or labor union; and
charitable organizations. The current FHA policy states “the gift donor may not be a person or entity with
an interest in the sale of the property, such as the seller, real estate agent or broker, builder, or any entity
associated with them. Gifts from these sources are considered inducements to purchase.”
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In the mid and late ‘90s seller funded DPA “charity” groups were created that allowed home sellers to
donate money into a charitable pool. This same pool was used to give gifts to home buyers. To qualify,
the home buyer had to purchase a home from a seller donating to the charity and the charity took an
administrative fee. This didn’t directly contradict the FHA rules because the charities had 501(c)(3)
status.
In 2006, the IRS published a rule expressing concern that seller-funded DPAs did not meet the IRS criteria
for 510(c)(3) status. The notice clarified the rules and standards for determining whether DPAs qualify as
tax-exempt charities. The IRS determined that some DPAs didn’t meet the 501(c)(3) criteria and existed
simply to funnel downpayment assistance from sellers to buyers through circular financing arrangements.
Support: The programs have helped more than one million families realize the American dream of
homeownership. In 2000, only 6% of FHA borrowers used seller funded DPAs. This number has grown
to 30% in 2006. This increase usage demonstrates the success these programs have had.
Supporters of seller funded DPAs argue that Congress should regulate, not eliminate these programs. The
Mortgage Bankers Association, U.S. Conference of Mayors, National Association of Home Builders, and
National Association of Counties have asked HUD to regulate seller funded DPAs. They would argue that
these programs help the FHA to achieve its goal of homeownership and that if HUD has concerns
regarding these programs risk to the Mutual Mortgage Insurance Fund (MMIF), they should take steps to
mitigate this risk.
Lastly, there is concern of the accuracy of the statistics which HUD has used to show these programs pose
a risk to the MMIF. HUD has refused to publicly share all of the data it is using to make its assertions of
seller-funder DPA loans being riskier than non seller-funded DPA loans.
In the end, these programs do what they were designed to do, and that is to create new homeowners, and
make homeownership more affordable.
Opposition: Opponents of these programs would view these entities as exploiting a loophole at the cost
of homebuyers, neighborhoods and ultimately the tax payer.
If Congress believes a seller should be allowed to contribute to a buyer’s downpayment, they should just
state this and cut out the costly middleman. Every penny of fees that a seller funded DPA charges is one
less penny going to the downpayment. This could easily be handled by the purchase contract and escrow.
Additionally, these programs artificially inflate home prices by two to three percent. This costs the home
buyer more in the long run and makes other homes in the area less affordable.
Many would argue that the current housing crisis has demonstrated the risk of providing home loans to
borrowers with no personal equity in the home. If a home buyer is unable to afford a three to four percent
downpayment, then they probably are not ready to afford to become home buyers.
Lastly, these loans pose a risk to the safety and soundness of the MMIF which is the FHA fund that pays
out claims. According to HUD, seller-funded DPAs have a default and claim rates that are twice as high
as other loans. This high claims rate coupled with the increase in these programs usage poses a serious
threat to the MMIF.
C:\DOCUMENTS AND SETTINGS\EMMAGENE\DESKTOP\SFD 0908.DOC

Issues Briefing Paper

-3-

The FHA is currently in serious financial trouble. They had originally requested an appropriation credit
subsidy for FY2009. If the FHA needs to borrow money from the government it would mark the first time
the program has ever cost taxpayers any money. The program has always been able to sustain itself
through its premium. In the next fiscal year, the FHA will either need an appropriation or will need to
increase its premiums on borrowers in order to stay solvent.
Status/Outlook: Congress has introduced H.R. 6694, the FHA Seller-Financed Downpayment Reform
and Risk-Based Pricing Authorization Act of 2008, which would reverse the moratorium enacted by
HERA.
H.R. 6694 addresses many of the concerns raised by NAR and the program’s critiques by allowing FHA to
insure mortgages utilizing seller funded DPAs with the following conditions based on credit risk:





Allowed for borrowers with FICO-equivalent scores of 680 or higher,
Allowed for borrowers with scores between 620 and 680, but actuarial mortgage insurance
premiums are required (up to 3% up front or 1.25% annually),
Beginning October 1, 2009 – for borrowers with scores of 619 or less – allowed only with
certification of the HUD Secretary that mortgage insurance premiums are sufficient to cover risk to
FHA.
For all borrowers, loan counseling must be offered by the organization providing the downpayment
assistance.

NAR Position: In September, NAR adopted the following policy position:
“That NAR support reform of seller-funded downpayment assistance programs that provides benefits to
consumers, including housing counseling, and insures the safety and soundness of FHA.”
The proposed legislation introduced addresses a number of the concerns that NAR had with supporting
these programs, and therefore NAR has issued a letter of support for the bill.
C.A.R. Position:
C.A.R. reviewed the issue while Congress was working on the HERA legislation. It was decided that
while this was an issue of importance, HERA contained a number of C.A.R. priority issues that took
precedence over seller funded DPAs. These issues included permanent loan limit increases for both the
GSE and FHA for high-cost areas, first-time homebuyer tax credit, FIRPTA fix, GSE regulatory reform,
FHA reform, and mortgage broker license requirements. As the nation’s housing market faced a credit
crisis, C.A.R. felt it imperative that shoring up Fannie Mae, Freddie Mac, and FHA take precedence over
other issues.
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