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recent case before the
Second District California
Court of Appeal, Warren v.
Merrill (2006), should be a

cautionary tale for real estate licensees

on what not to do when representing
clients. The buyer and plaintiff, John
Warren, suffered from an assortment of
medical and other related neurological
disorders. He also was in the process of
getting divorced and needed to buy a
home for himself. At the open house for
a condominium, Warren met real estate
broker Hildegard Merrill, who also was
the agent for the seller.

A Perfect Storm
Biei B B arren’s credit rating was
poor and his FICO score

@ W8d was very low. Merrill told
Warren he would have to make at least a
20 percent down payment or he would
have to pay a very high mortgage inter-
est rate. Merrill also told Warren he
needed a co-borrower with a good cred-

it rating in order to secure a mortgage at -

a reasonable rate and suggested her own
daughter. Merrill's daughter agreed to go
on the title with Warren and to be the
co-borrower en the morlgage, provided
he pay her $10,000 for her assistance.
Once escrow closed, Merrill’s daughter
was to execiie a quitclaim deed to
Warten to remove her name from title in
exchange for the $10,000."

In addition, since Warren didn't have
enough money to make the 20 percent
down payment, Merrill offered to defer
her commission of $27,000 and to loan
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this amount to help Warren.

Warren agreed to Merrill's plan.
Although the parties discussed writing
down their arrangement, they never did.
According to Warren, he asked Merrill
several times, both before and after
escrow closed, to put their agreement to
transfer title in writing. Merrill wrote up
a purchase offer for the condominitm
indicating that her daughter and Warren
were co-purchasers. Merrill never had
‘Warren fill out a loan application, and
Merrill never attempted to secure a loan
with Warren as a co-borrower with her
daughter. Instead, Merrill applied for and
secured a loan in her daughter’s name
alone. In fact, Merrill's daughter could
not qualify for a loan either and Merrill
Hed on the loan application so that her
daughter would quality for the loan.

Merritl knew the lenderwould not fund
the loan request with different people
indicated to take legal title than had
applied for the loan, so Merrill also had
Warren sign an amendment in escrow to
remove his name from fitle, explaining the
document was just a formality required to

secure the loan and to close escrow. When |

escrow closed, Warren moved into the
condo, but Mermill's daughter did not
transfer title back to him. Warren became
ill and checked into the Betty Ford Clinic.
He wasn't able to make his homeowners'
association payments or mortgage pay-
ments during this time. Merrill then filed
an unlawful detainer action to have
Warren removed from the unit.

While Warren was still in the Befty
Ford Center receiving treatment, Merrill




secured a judgment against Warren, got a

writ of possession, evicted him from the How 1 Make...
premises, and removed all his belongings.
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disregard in perpetrating the fraud on
Warren, sufficient to warrant an award
of punitive damages. The court also
ordered quiet title in Warren’s favor.

Merrill appealed.

The appellate court, which concurred

with the frial court’s ruling, noted that
there was substantial evidence of both
constructive and actual fraud. A con-
structive fraud arises with a breach of
duty in a fiduciary relationship that
“misleads another to his prejudice.” )
Actual fraud occurs when a person B Y Smﬂdagdsg\%sp'é??ﬂ 75"
makes a promise without the intention : o '
of performing it. The court found an : i C
“egregious violation of the duties of loy- ' :
alti aid undivided interest by a ﬁduciZ— 2 1 '800 843 - 7446 g
ry toward her principal, as well as a
deliberate plan to defraud him out of his
down payment and the property.”

A final note: After being held liable
for fraud, a licensee wiil most likely lose
his or her real estate license. ¢
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Somia M. Younglove, Esq., is C.A.R. se-
nior counsel.
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