August 1, 2011

Department of the Treasury
Office of the Comptroller of
the Currency
250 E. Street SW
Washington, DC 20219

Board of Governors of the Federal
Federal Reserve System
20th Street and Constitution Ave, NW
Washington, DC 20551
Attn: Jennifer J. Johnson, Secretary

Federal Deposit Insurance
Corporation
550 17th Street, NW
Washington, DC 20249

Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Attn: Elizabeth M. Murphy, Secretary

Federal Housing Finance Agency
1700 G Street, NW
Washington, DC 20552
Attn: Alfred M. Pollard General
Counsel

Department of Housing and Urban
Development
451 17th Street, SW
Washington, DC 20410

Re: Credit Risk Retention, Proposed Rule, Docket No. OCC-2011-0002,
RIN 1557-AD40
Ladies and Gentlemen:
On behalf of the more than 160,000 members of the CALIFORNIA ASSOCIATION
OF REALTORS® (C.A.R.), I am writing to comment on the proposed rule put out
by the Office of the Comptroller of the Currency, the Federal Reserve System, the
Federal Deposit Insurance Corporation, the U.S. Securities and Exchange
Commission, the Federal Housing Finance Agency, and the Department of
Housing and Urban Development (Agencies) on defining a Qualified Residential
Mortgage (QRM). C.A.R. has a number of concerns with the rule as proposed,
including its narrow definition of a QRM, its deviation from Congressional intent,
the harm that will be caused to consumers, and the damage it will inflict on

the nation’s housing market and overall economy. As a statewide trade
organization we are particularly aware of the negative implications of the
rule, as proposed, for the California housing market and its citizens.

The proposed rule, if implemented as written, would result in severe negative
consequences. Of greatest concern are the unnecessary financial burdens placed
on consumers while simultaneously prolonging the current housing downturn.
Many homebuyers will be forced to pay higher mortgage rates in spite of qualifying
for prime loans. The inevitable result will be more homebuyers turning to
exempted government mortgage products, such as Fannie Mae, Freddie Mac and
the Federal Housing Administration (FHA), at a time when the housing industry and
federal regulators are looking for private capital to play a larger role. The rule itself
is biased against states such as California where the cost of housing is still higher
than the national median. The overly restrictive QRM definition will result in a
complex secondary market for non-QRM loans that will reduce affordability for the
majority of homeowners. Lastly, C.A.R. is concerned these strict restrictions, when
implemented, will be tantamount to the regulatory sanctioning of “redlining”.
C.A.R. is asking the Agencies to take the approach of creating a broad QRM
definition.
In response to Question 106, C.A.R. does not support the approach the agencies
have taken in defining a QRM is appropriate.1 As stated multiple times throughout
the proposed rule, the Agencies have taken a very narrow approach in defining
what a QRM will be. This is in stark contrast to the Congressional intent of the
legislation. According to bi-partisan letters from the Senate and the House of
Representatives, the proposed QRM rule goes far beyond what the authors of the
law intended. The Senate bill even states they “intended to create a broad
exemption from risk retention for historically safe mortgage products when we
included the Qualified Residential Mortgage (QRM) exemption.” The letter goes on
to say “these restrictions will unduly narrow the QRM definition and would
necessarily increase consumer costs and reduce access to affordable credit.”

C.A.R. is asking the Agencies to increase the loan-to-value
requirement and focus on other factors that play a larger role in
determining the risk of default.
In response to the Agencies request for comment on the proposed loan-to-value
(LTV) requirement, C.A.R. is opposed to the 20-percent down requirement and
sees it as being too restrictive.2 Contrary to the proposed rule’s statement that the
data show “first-lien purchase loans with high LTV ratios are riskier,” there is ample
evidence demonstrating that there are more important factors in determining the
risk of default by a loan, including the strength of the underwriting and the terms of
the specific loan product. Note that the performance of the Veteran’s Affairs (VA)
Home Loan Program, which offers zero-down financing for veterans, has not only
performed well during this downturn, but the program actually has a lower

default rate than prime loans. Additionally, the current book of FHA lending,
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106. Is the overall approach taken by the Agencies in defining a QRM appropriate?
120. The Agencies seek comment on the appropriateness of the proposed LTV and combined LTV
ratios for the different types of mortgage transactions.
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a program with only a 3.5 percent down payment requirement, has
performed remarkably well over the last two years. The common threads
between these two programs are strong underwriting, concise written
documentation, and consumer friendly features such as no negative
amortization and limited rate flexibility on adjustable rate products. Recall
also that Congress considered placing into statute minimum down payment
requirements, but chose not to because they understood that the success of
a loan is not predicated upon a low- or high loan-to-value ratio.
The 20 percent down payment requirement would impact states most
severely where the cost of housing is above the national median, such as
California. According to C.A.R.’s Annual Housing Market Survey in 2010,
49 percent of California’s home buyers put less than 20 percent down when
purchasing their home. Should the QRM be finalized as is, half of
California’s homebuyers last year would already fail one of the QRM
qualification requirements and would have been forced into a government
mortgage program or a costlier loan if the QRM were in place as proposed.
The alternative is for households to save the full 20 percent down payment. This
also puts homeownership out of reach for many. It would take the average U.S.
family 16 years to save that amount, in California the comparable time is 27 years.
C.A.R. is asking the Agencies to increase the proposed debt-to-income ratio.
In response to question 123, C.A.R. strongly suggests that the proposed debt-toincome (DTI) ratio is too low and is biased against high-cost states.3 Statistics
show that the median income in California is not far above the median for the
nation. In fact, California does not even rank in the top ten states for median
income according to the U.S. Census. C.A.R.’s 2010 Annual Housing Market
Survey showed the average DTI for homebuyers in California was 30 percent last
year at a time when underwriting standards are stringent and loan performance is
excellent. The Agencies must consider raising these tight standards or they by
regulation will punish homebuyers for their geographical location.
While not the Agencies intent, one of the greatest concerns C.A.R. has is the
regulated “redlining” that this proposal will inevitably create. To this issue, C.A.R.
would like to address questions 108, 117(a), and 118.456 One of the major from

the recent housing crisis was that low-, moderate-income, and minority
communities not only had the largest share of sub-prime and alt-A
mortgage, but were aggressively targeted for those products. The familiar
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123. The Agencies seek comment on the appropriateness of the proposed front-end ration limit of
28 percent and the proposed back-end ration limit of 36 percent.
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108. What impact, if any, might the proposed QRM standards have on pricing, terms and
availability of non-QRM residential mortgages, including to low and moderate income borrowers?
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117(a). Should the Agencies include minimum credit score thresholds as an additional or
alternative QRM standard?
6
118. The Agencies request comment on the appropriateness of the safe harbor that would allow
an originator to satisfy the documentation and verification requirements regarding a borrower’s
credit history by obtaining credit reports from at least two consumer reporting agencies that
compile and maintain files on consumers on a nationwide basis.

theme between the sub-prime and alt-A loans of five years ago and the nonQRM loans being proposed are that they will have the greatest impact on
households with: 1) low-down payments, 2) little credit history, 3) low credit
scores, and 4) will cost the consumer more thus money making them more
likely to default. Placing low-, moderate-income and minority groups
unfamiliar with U.S. mortgage products into the higher-cost, less regulated
non-QRM loan products is contrary to every step the government has taken
to protect these homebuyers from predatory practices. This rule as
proposed is arguably a step back to 2003.
Lastly, C.A.R. is strongly opposed to a minimum FICO score or relying
solely upon the national credit agencies. To regulate a hard FICO score
would hit disproportionally minorities with cultural backgrounds that do not
promote a similar emphasis on credit building the way the U.S.’s western
style economy does. Along these lines the credit rating agencies failure to
properly consider alternative payment histories; such as cell phone bills,
utility bills, rental payments and other alternatives is a real issue in these
communities. A narrow QRM, as proposed, will all but shut the door to
affordable home financing for these communities.
Uncertainty about what the non-QRM market will look like or how it will impact
consumers, housing, and the economy necessitates that the agencies broaden
the QRM definition.
The final concern C.A.R. has with the rule as proposed is the “unknown” answers
to questions that the Agencies must consider prior to finalizing a rule that will
dictate mortgage financing for the next generation. The first question that should
be answered is “what will the additional cost to the consumer be?” The Agencies
and industry groups all agree non-QRM loans will cost more, but how much more?
Will consumers be forced to pay a higher fee? Will homebuyers be forced into
loans with significantly higher interest rates? What will the spread between the
QRM loans and non-QRM loans be? Estimates range anywhere from 75 to 300
basis points. What products will actually be offered in the non-QRM market? Will
30 year fixed rate mortgages still be available in the marketplace?
Consumer unknowns are only half of the equation. In response to question 107,
C.A.R. suggests that this rule will cause confusion in the securitization markets.7 In
fact, over the long run it will push the majority of loans into the non-QRM market.
This means that the majority of mortgages will carry some form of risk-retention, a
practice not previously required and which all lenders will now have to comply.
How will lenders and investors handle risk retention and securitization of both subprime and prime loans; both of which will be categorized as non-QRM? How will
the different types of risk retention options impact their liquidity and costs?
The Agencies and industry groups have guessed at the answers to these
questions; both with wide ranging answers. To place the majority of mortgage
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107. What impact might the proposed rules have on the market for securitizations backed by
QRM and non-QRM residential mortgage loans.

loans into the non-QRM category where the only thing everyone does agree on is
there will be an additional cost to the consumers is irresponsible and dangerous
especially for an economy struggling to get back on its feet.
C.A.R. is asking the Agencies to significantly expand their definition of a
QRM loan to include lower down payments, higher DTI, and provide
individual lenders with greater flexibility in their underwriting in line with
Congressional intent.
While still not broad enough, the Agencies should have at a minimum begun the
discussion of defining a QRM utilizing the proposed “Possible Alternative
Approach.”8 As stated earlier, there are strong indicators of loan performance that
the Agencies are not taking into consideration. Strong underwriting, proper
documentation, consumer friendly loan features—that include no-negative
amortization, a long rate lock period, and limited rate adjustments—are equally as
important factors in determining the success of a loan. The Agencies state the
QRM “requirement suggests that the underwriting standards and product features
for QRMs should help ensure that such residential mortgages are of very high
credit quality.” C.A.R. concurs with this statement, and the performance of the VA
no-down home loan program and the current FHA book of loans shows the down
payment plays little to no factor in determining the success of a well underwritten
loan.
In response to question 111(a), C.A.R. is asking the Agencies to reconsider their
proposal and increase the LTV to 95 percent with mortgage guarantee insurance
required until an 80 percent LTV is reached.9 According to CoreLogic Inc data
from 2002 through 2008, and analyzed by Vertical Capital Solutions of New York,
increasing the down payment from five percent to 20 percent would increase the
default rate by a low of 0.3 percent in 2003 and a high of 1.6 percent in 2007. This
marginal increase in loan performance hardly enough to justify the millions of
household that will no longer be able to qualify for the more affordable QRM option.
Additionally, excluding loans with mortgage insurance from the QRM definition will
only push homebuyers with less than 20 percent down payment into a FHA
mortgage as these are excluded from the QRM rule. As our housing survey
suggests, in California FHA could end up financing almost 50 percent of the state’s
housing market.
C.A.R. is asking the Agencies to remove the assumability prohibition from
the QRM definition.
Though not requesting comment, the Agencies stated “under the proposed rules, a
QRM could not be assumable by any person who was not a borrower under the
original mortgage transaction.” The Agencies justification had nothing to do with
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See Section IV (E)
The Agencies seek comment on whether mortgage guarantee insurance or other types of
insurance or credit enhancements obtained at the time of origination would or would not reduce
the risk of default of a residential mortgage that meets the proposed QRM criteria but for a higher
adjusted LTV ratio. Commenters are requested to provide historical loan performance data or
studies and other factual support for their views if possible, particularly if they control for loan
underwriting or other factors known to influence credit performance.
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the credit worthiness of these loans but instead states that “while the rule could
require that the loan essentially be re-underwritten using the QRM standards in
connection with an assumption to address these concerns, such a requirement
could impose significant costs on the holder or servicer of the mortgage and
potentially increase the cost and reduce the liquidity of QRMs.” The Agencies
stepped outside their directions from Congress in excluding a loan feature that they
acknowledge poses no additional risk of default, but merely an additional cost.
Additionally, C.A.R. believes the agencies are in error in suggesting that
assumability will increase the cost or reduce the liquidity of the loan. Both the FHA
and VA home loan programs are assumable and both have not been impacted by
any additional costs or burdens placed upon the holders or servicers. Ginnie Mae
securities with FHA and VA loans are both affordable and liquid, all while carrying
language that allows for the assumability of the loan. The Agencies are better off
allowing this issue to be decided by the lenders and investors, and should not be
regulated.
C.A.R. believes the Agencies were correct to exclude the GSE.
In response to Question 79, C.A.R. supports the Agencies treatment of the
Government Sponsored Enterprises (GSE) in the proposed rule.10 The GSE
already take on the full risk of the mortgage by guaranteeing the principal and
interest payments. In addition, placing the GSE under the QRM is an unnecessary
layering of regulation as the charters for both Fannie Mae and Freddie Mac clearly
limit them to loans with a low risk of default.
C.A.R. appreciates the Agencies taking into consideration our comments on this
proposed rule. If you would like to discuss these or any other issues related to the
proposed rule, please do not hesitate to contact Matt Roberts, C.A.R. Federal
Government Affairs Manager, at (213) 739-8284 or by email at matthewr@car.org.
Sincerely,
Beth L. Peerce
2011 President
CALIFORNIA ASSOCIATION OF REALTORS®
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Is our proposal regarding the treatment of the Enterprises appropriate?

