C.A.R. MLS Policy Committee
Proposed Change to NAR Policy Statement 7.57 Re-Characterizing
MLS “Core” “Basic” “Optional Service Categories
This Issues Briefing Paper is for Study only and has not been approved by the
MLS Policy Committee, Executive Committee, or the Board of Directors.

INTRODUCTION:
NAR is in the process of re-examining its policy restricting MLSs from including
certain of its service offerings within its participation fee. NAR policy designates
that certain MLS services can or must be included within its fee, but that others
cannot be included within the participation fee and must be offered separately
for an additional charge.
The re-examination of this policy has been requested by some MLSs who
would like the ability to include a service like lockbox within their MLS
participation fee (inclusion is disallowed under current NAR policy). NAR’s
specific proposal for reworking this policy [Second Discussion Draft - Report
and Recommendations of the MLS Technology and Emerging Issues Advisory
Board, March, 2013] is attached to this paper as Exhibit A.
This paper will outline the current NAR policy on Service Categories and
address generally the implications of making the proposed changes so that the
C.A.R. MLS Committee can learn about the issue and, if it chooses, take a
position prior to NAR’s upcoming Midyear MLS Committee meeting.
BACKGROUND:
In its Policy Statement 7.57, NAR has defined “Core, Basic and Optional”
service categories under MLS Policy Statement 7.57, placing restrictions on
what services an MLS can offer and include within its participation fee.
NAR’s current MLS Statement 7.57 divides all services provided by MLSs as
follows:


Core: These are the services you must provide just to be counted an
MLS under NAR policies, namely, providing access to active listings
and being a facility for broker to make and accept offers of
compensation.



Basic: These are services that are central, but not core, to the
functioning of an MLS. They are substantially related to the MLS’s
purpose and functions. Examples include off-market listing information,
tax records, mapping services, and statistical information, among
others. MLSs that offer them can include their cost as part of the fee
for MLS; in other words, in effect, MLSs can make all participating

brokers pay for these services by including the cost for them in the
basic MLS participation fee.


Optional: These are services which MLSs cannot require brokers to use
or pay for. Under NAR Policy Statement 7.57, the optional items are as
follows:
o “lock box equipment, including lockboxes (manual or electric),
combination lockboxes, mechanical keys, and electric
programmers or keycards” and
o “advertising or access to advertising (whether print or
electronic), including Internet homepages or Websites, etc.”

At NAR’s November 2012 MLS Committee meeting, the MLS Committee
moved as follows:
That MLS Policy Statement 7.57, Categorization of MLS Services,
Information and Products which defines MLS-provided information,
products and services (including lockbox equipment) as “core”, “basic”
or “optional” be reviewed and revised, taking into account changes in
technology and the real estate business since the policy was adopted in
1996. Integral to this process should be consideration of whether, and
how, the costs of providing lockbox equipment to MLS participants and
subscribers (where lockboxes are an activity of MLSs) or to association
members (where lockboxes are an activity of associations of
REALTORS®) can be included in whole or in part in MLS dues and
fees, or in REALTOR® dues. This analysis should also take into
account the existing prohibition in the NAR bylaws on including the
costs of properly optional services in association dues.
DISCUSSION:
Assuming that it would not be used as a profit center (the proposal outlined in
Exhibit A prohibits inclusion of the optional products or services for profit),
many would support MLSs having the discretion to require that all MLS
participants/subscribers pay for certain lockbox equipment by virtue of MLS
membership. If some type of lockbox equipment or service were to be
included with MLS participation, arguably some who do not currently use it or
participate in a MLS lockbox program might do so. This may help standardize
access to properties listed in MLS, and perhaps facilitate showings and sales.
On the other hand, many would prefer to buy directly services such as lockbox.
This would be especially so for those who are members of multiple MLSs and
thus may be paying higher MLS fees to subsidize more lockbox services than
they are reasonably using. Another concern is that removing lockbox from the
“Optional” category poses potential “tying” antitrust concerns which may make
the MLSs more vulnerable for these allegations.
There is an additional consideration which is that lockboxes are commonly sold
by or leased from an Association rather than from the MLS. Under current
NAR policy, an Association would also be prohibited from including lockboxes
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in its dues. However, in a companion effort, if changing the policy for MLSs,
NAR would be looking to also change its prohibition in regards to Associations.
If both Associations and MLSs were allowed to include lockboxes in its dues or
fees, it is unclear how that dynamic would impact their relationship with each
other and/or with each one’s respective members/participants. Unlike most of
the rest of the country, MLSs in California are required to be open to nonREALTORS,® so that fact can create tension in this regard.
PROPOSED ACTION:
This paper is presented primarily for informational purposes. The C.A.R. MLS
Committee is not required to take any action.
That being said, if the Committee has strong opinions favoring one side of the
issue and wants C.A.R.’s NAR Directors to advocate for a particular position on
behalf of C.A.R., it can decide to move to support or oppose the potential
changes to Policy Statement 7.57.
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Exhibit A
SECOND DISCUSSION DRAFT
Report and Recommendations
of the
MLS Technology and Emerging Issues Advisory Board
March, 2013

Background

At the 2012 Annual Convention, in response to suggestions and
recommendations from several multiple listing services, the NAR Multiple
Listing Issues and Policies Committee approved the following motion:

That MLS Policy Statement 7.57, Categorization of MLS Services, Information
and Products, which defines MLS-provided information, products and services
(including lockbox equipment) as “core”, “basic” or “optional” be reviewed and
revised, taking into account changes in technology and the real estate
business since the policy was adopted in 1996. Integral to this process should
be consideration of whether, and how, the costs of providing lockbox
equipment to MLS participants and subscribers (where lockboxes are an
activity of MLSs) or to association members (where lockboxes are an activity of
associations of REALTORS®) can be included in whole or in part in MLS dues
and fees, or in REALTOR® dues. This analysis should also take into account
the existing prohibition in the NAR bylaws on including the costs of properly
optional services in association dues.
The Committee’s direction was taken up by MLS Technology and Emerging
Issues Advisory Board at its March 8, 2013 meeting.
Comments were solicited from the members of the Multiple Listing Issues and
Polices Committee and were considered by the Advisory Board, together with
input from several associations and MLSs including the Southwestern
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Michigan Association of REALTORS® (MI), Centralized Real Estate
Information Services, Inc. (“CRIS MLS”) (OH), the West Michigan Lakeshore
Association of REALTORS® (MI), the Capital Area Association of
REALTORS® (IL), Greater Fort Lauderdale REALTORS® (FL), and the Miami
Association of REALTORS® (FL).

Recommendations

That MLS Policy Statement 7.57, Categorization of MLS Services, Information
and Products, be amended as follows (underscoring indicates additions, strikeouts indicate deletions):
The services, information, and products that multiple listing services provide to
participants and to subscribers affiliated with participants may be categorized
as core, as ancillary to the core but included in a basic package of MLS
services as determined locally and provided to all MLS participants and
subscribers automatically or on a discretionary basis, or as optional and
available to participants and subscribers at their discretion. The following will
guide MLSs in categorizing their services, information, and products.
Core: Core MLS information, services, and products are essential to the
effective functioning of an MLS, as defined, and include:



current active listing information
information communicating compensation to potential cooperating
brokers

Core services include the mechanisms (print or electronic or both) by which
this information is communicated between participants and the MLS.
Where MLS participation is available to non-member brokers or their firms,
either by law or by local decision, the information, services, and products
available to such participants may be limited to those categorized as core.
Basic: In addition to core services, an MLS may also provide, at its discretion,
additional information, and services and/or products that are substantially
related to the purpose and functions of the MLS. in a basic package of MLS
information, services, and products, as determined locally and These may be
provided automatically or on a discretionary basis, but may not include
information, services or products defined in this policy as Optional. such as:




sold and comparable information
pending sales information
expired listings and “off market” information
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tax records
zoning records/information
title/abstract information
mortgage information
amortization schedules
mapping capabilities
statistical information
public accommodation information (e.g., schools, shopping, churches,
transportation, entertainment, recreational facilities, etc.)
MLS computer training/orientation
access to affinity programs

Optional: An MLS may not require a participant to use, participate in, or pay
for the following optional information, services, or products:


lLock box equipment including lock boxes (manual or electronic),
combination lock boxes, mechanical keys, and electronic programmers
or keycards. MLSs may, however, make lockboxes and lockbox keys,
programmers, fobs, smart cards, and other access devices a “Basic”
service provided the MLS does not realize a profit or realize an
economic benefit from their sale or lease. An economic benefit exists
when the MLS is the seller or lessor of lockboxes, mechanical keys,
programmers, fobs, smart cards, or other access devices, and makes a
profit or receives a commission or rebate based on the sale or lease of
such devices that exceeds the operational costs of providing the
service.



Advertising or access to advertising (whether print or electronic),
including classified advertising, homes-type publications, and electronic
compilations, including Internet home pages or Web sites, etc.
participant, subscriber or firm homepages or websites. This does not
prohibit MLSs or associations of REALTORS® from using dues or fees
to establish or maintain public-facing websites.

While no participant can be required to use, participate in, or pay for
information, services, or products defined in this policy statement as optional,
an MLS may, as a matter of local determination, bill all participants (or, where
appropriate, subscribers) for optional information, services, or products
provided that participants (or, where appropriate, subscribers) may decline
such information, services, or products and not be charged for them. In such
cases, the MLS must make all participants and subscribers aware, in advance,
of their right to decline any such service, product, or information.
None of the foregoing precludes an association or MLS from utilizing
association or MLS reserves, dues, or fees or special assessments (as
otherwise provided for in the association or MLS governing documents) to
acquire assets (including hardware and software) necessary to make optional
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information, services, or products available to participants and subscribers,
provided any funds used to acquire assets or initiate services will be
reimbursed out of the proceeds realized from the sale or lease of such
information, services or products. nor does it preclude an aAssociation of
REALTORS® or and MLSs from making may make nominal administrative
expenditures out of such funds reserves, dues, or fees to initiate or maintain
such optional services and products.

Lockboxes as an Association Service

The Advisory Board noted that in some cases, lockbox equipment is sold or
leased by associations of REALTORS® rather than MLSs. Staff was asked to
develop companion amendments to Official Interpretation No. 32 of Article 1,
Section 2 of the NAR bylaws, based on the proposed amendments to MLS
Policy Statement 7.57 (shown above) for consideration by the Multiple Listing
Issues and Policies Committee and the Membership Policy Board Jurisdiction
Committee at the 2013 Midyear meeting. The following companion
amendments were subsequently prepared by staff but were not reviewed or
acted on by the Advisory Board.

Possible amendments to align Official Interpretation No. 32 of Article I, Section
2 of the NAR Bylaws with the amendments to MLS Policy Statement 7.57,
Categorization of MLS Services, Information and Products (underscoring
indicates additions, strike-outs indicate deletions):

The inclusion in the dues payable by Board Members of costs of
services, products or activities of the Board which properly should be
optional is an inequitable limitation on its membership.
The dues payable by Board Members should represent the allocable costs
of the services, products and facilities which are available to and benefit
the members generally, either directly or indirectly. It should not include the
costs of those services, products or facilities which can be identified as
optional. Thus, for example, the cost of participating in the Board's MLS
should not be included as part of Board dues since whether a member
determines to participate in such an activity will depend upon the member's
particular method or type of business. The reasonable cost of meals at
general membership meetings held pursuant to the Board's bylaws may be
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included in Board dues since such meetings are necessary to the
operations of the Board as a whole provided that no more than 35% of the
local allocation of the Board's annual dues revenue may be utilized for this
purpose. Boards may include the costs of lockboxes and lockbox keys,
programmers, fobs, smart cards, and other access devices in the
association dues payable, provided the Board does not realize a profit or
realize an economic benefit from their sale or lease. An economic benefit
exists when the Board is the seller or lessor of lockboxes, mechanical keys,
programmers, fobs, smart cards, or other access devices, and makes a
profit or receives a commission or rebate based on the sale or lease of
such devices that exceeds the operational costs of providing the service.

(CDN.3.22.13.v.1)
(CDN.4.12.13.v.2)
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