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Data Distribution

Before the widespread popularity of the Internet and the availability of
broadband access, real estate brokers advertised their listings primarily in
three traditional ways: the multiple listing service, print media such as
newspapers and home listing magazines, and neighborhood farming. Then
came brokerage firm websites, agent websites and Realtor.com, the
comprehensive listing aggregator of the National Association of REALTORS®.

In today’s market, web-based advertising opportunities abound. Hardly a
week goes by without the announcement of a new “real estate vertical” that
focuses on providing real property listings to consumers. Other publishers
have broader interests of which real estate advertising is just a component.
In fact, some websites are actually in the business of promoting people,
rather than advertising, but property listings are included on the site as part
of a sales associate’s or brokerage firm’s self-promotion strategy.

Before adding any website to your advertising campaign, you should try to
get a good understanding of the rights you grant to web site operators when
your listings are posted online. Most web sites that accept property listings
have terms of use which, in some manner, describe how content posted by a
user will be treated and, possibly, shared. In this paper, we explore terms
and conditions found in leading industry verticals and other sites.

For purposes of this paper:

e "“Content” means listing data, photos and other information or
materials relating to a property you may provide to a web site
operator in the course of using the site’s services;

e “You” means the real estate professional, company or MLS that posts
or uploads content to a web site;

e “Operator” means the owner of the web site that receives and displays
your content.

e “Syndicator” means an operator that re-distributes uploaded content
to other web sites for publication or other use.

Operator’s Right to Use Content

Regardless of whether a Web site operator classifies itself as a “search
engine,” “portal,” “vertical search engine,” “classified,” “auction,”
“syndicator” or other type of site, if you are going to add content to the site,
you need to become familiar with the rules that apply to the service.

Most operators have standard agreements that govern their right to use the
listing data and other content you provide. Such agreements may either be
posted on the website to instantly and automatically take effect when you
upload data (browse-wrap agreements), or may be provided to you when
you sign up to use the service (click-wrap agreements). It is important to
note that your material does not have to be copyrighted (or even
copyrightable) for the license terms to apply.
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A typical agreement will, at minimum, allow the operator to use your
information for purposes of providing the services that the web site offers.
Other provisions may allow the operator to prepare derivative works (new
works based on your content), to distribute the content to others for use
beyond their particular web site, or to use your content in any commercial
manner they desire. Some sites have no applicable terms at all, but simply
provide a means by which to submit information.

Operators typically do not require you, as the content provider, to affirm that
submitted material is protected by copyright — some of the content may not
even be copyrightable. Therefore, the content license needs to not only
encompass copyright rights but also broader usage rights. As the content
licensee, the operator wants to ensure that it can use the submitted content
the way it intends to without subjecting itself to liability for misuse or claims
that the content violates someone else’s rights. However, the interests of the
operator and listing broker can diverge when it comes to how the content will
be used:

e Web site operators want to receive the broadest rights possible to
minimize their risk in using the content in the manner they desire.

e Content owners want to extend only the narrowest rights possible and
ensure that they are granting only those that are specifically required
to accomplish the purpose of the submission.

Keep in mind that you may be able to alter the provisions of a standard
browse-wrap or click-wrap agreement by negotiating directly with the
operator. However, many sites deal with large numbers of content providers
and may not be receptive to individual negotiations.

Typical Clause
A typical all-encompassing clause under which you grant rights to a web site
operator might read as follows:

Although [Operator] does not claim ownership of content that its users
post, by posting Content to any public area of the Service, you
automatically grant to [Operator] an irrevocable, perpetual, non-
exclusive, fully-paid, royalty-free, worldwide license to use, transmit,
copy, publicly perform, publicly display and distribute said Content and
to prepare derivative works of, or incorporate into other works, said
Content, and to grant and authorize sublicenses (through multiple
tiers) of the foregoing.”

A careful dissection of this provision reveals:

o “Although [Operator] does not claim ownership of content that its
users post,” - the operator is acknowledging that it is not the author of
the content you submit.
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e “by posting Content to any public area of the Service, you
automatically grant to [Operator]” - if you take action by uploading
content, you are telling the world that you agree to the terms that the
operator established.

e “an irrevocable” - you cannot take back your permission to use the
submitted material. This is especially relevant when the contract has
no fixed duration, as is the case of most website terms of use. The
operator can terminate the grant by terminating the agreement.

e “perpetual,” - the grant does not expire — you are telling the operator
that it can use the submitted material forever (or at least until the
operator terminates the agreement). A license to use copyrighted
material only extends until the copyright in question expires, even if
the license purports to be perpetual.

e “non-exclusive,” - you are telling the operator that it will not be the
only person allowed to use the content — you can use the content
yourself or allow others to use it for any purpose.

e ‘“royalty-free,” — the operator does not owe you any money for use of
the content.

e “paid-up” or “fully paid” - if there is any consideration being paid for
use of the content, you are declaring that it has all been paid and that
there is no further compensation due.

e “worldwide” - you are giving the operator the right to use the content
all over the world, not just a particular territory such as the US or
North America. This is a common necessity for web sites that are open
to the public as the audience is rarely limited to just those viewers in a
particular country. However, when paired with a right to sublicense
content on a worldwide basis, one could discover their listings
anywhere, which could open the door to responsibility and liability
under a foreign country’s laws.

e “license” - a license is a bundle of rights that is less than transfer of
full ownership of the content. By granting a license, you are giving the
operator permission to take only certain actions which, without such
permission, could result in liability.

e “to use,” - this allows the operator to avail itself of the submitted
content in the form that it is provided only for the purposes for which
it was provided. Once the word “use” is included in the list of rights, it
moves the agreement beyond a simple copyright license to a contract
that can be enforced independently of copyright law. However, while
seemingly broad, the word “use” does not necessarily mean that the

Page 3

©2007 Real Estate Industry Solutions. LLC All rights reserved



Real Estate Industry Solutions, LLC

A subsidiary of the Florida Association of Realtors

licensee may improve the submitted content or combine it with other
content. Nor does the word mean that the rights reserved to copyright
owners have been conveyed - these rights are usually reflected by
additional license grants.

e “transmit” - the operator is permitted to send a copy of the submitted
content in digital form, for instance moving the content from its
database to the display of search results in the viewer’s browser.

e “copy,” - this means the operator has the right to reproduce the
material so that it can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device.

e “publicly” — in the context of a website, this gives the operator
permission to transmit or otherwise communicate a performance or
display of the submitted content to members of the public.

e “perform,” - this means the operator has the right to render
audiovisual content, either directly or through a device or process or to
show audiovisual images in any sequence or to make the sounds
accompanying it audible. If a user with Internet access can watch the
audiovisual work, a performance has occurred. If the submitted
content consists solely of data, granting this right is not generally
necessary.

e “display,” - this means to show a copy of the submitted material,
either directly or through a device or process (e.g. the website) or, in
the case of an audiovisual work (such as photos or videos), to show
individual images non-sequentially. If a user can see the work when
they receive it, the work has been publicly displayed.

e “and distribute said Content” - this means to give out copies of the
submitted content, for example, in reports, mailing lists or RSS feeds.

e “and to prepare derivative works of” - this allows the operator to
create a different incarnation of the submitted content — one that
transforms, recasts or adapts it into a new work — without infringing
on the copyright in any of the material. Examples of derivative works
include:

1. Translating the content into another language.

2. Annotating, editing or elaborating on the submitted content.

3. Digitally altering an image.
Copyright owners have a limited monopoly right to create works based
on or derived from their copyrighted material. This right may be
licensed to others, as is done in this instance. Without permission to
produce derivative works, if the operator wanted to create a new work
based on your content, it would have to prove fair use or show that
the elements it used were not protected (e.g. facts).
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e “or incorporate into other works, said Content,” - this allows the
operator to include your content in other works, for example, a
database. A database is considered a compilation, which means a work
formed by the collection and assembling of preexisting materials (such
as your submitted content) or of data that are selected, coordinated or
arranged in such a way that the resulting work as a whole constitutes
an original work of authorship. This grant does not amount to a
sublicense that gives the operator the right to allow other operators to
use the submitted content.

e “and to grant and authorize sublicenses (through multiple tiers) of the
foregoing” - this means the operator wants to be able to allow others
to use the submitted content in the same manner that you are
allowing it to use the material. This is appropriate and necessary when
the operator is a syndicator, because there is no right to sublicense
without an express permission to do so. It’s also necessary if the
operator subcontracts hosting or disaster recovery operations to other
firms - those firms would have no right to house your content without
a sublicense agreement.

If you provide an entire feed to this operator, you are
authorizing the operator to provide the entire feed to others to
use to the same extent the original operator can use it. The
“through multiple tiers” language clarifies that the first
sublicensee can sublicense the content to someone else and so
on.

The right to sublicense must be expressly granted in the agreement;
otherwise, it is not permitted as to any copyrighted material in your
content.

Finally, note that most operators make you responsible for the content you
upload, and agreements may require that you indemnify the operator for
claims relating to that content. You may want to limit your responsibility if
the operator will be altering the content in any way, such as by combining it
with other content that originates with third parties.

Modification and Termination Rights

When you grant a license to use your content, pay careful attention to
provisions regarding the right to modify the agreement and to terminate the
license.

In almost all cases, web site operators reserve to themselves the right to
modify any provision of the agreement at any time, with or without specific
notice to you. This includes the license grant provision. The terms of service
may address whether the modification takes effect upon the operator posting
the revised terms online or upon your use of the service after the changes
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have been posted. In any event, you will need to actively and regularly check
the posted terms because in most cases, you aren’t going to get an email or
see a flashing banner upon login that says the site’s terms have been
changed. Use of content you submitted before the terms changed will be
governed by the new terms, just as if you had physically sighed an
amendment to the contract. If you don’t agree to the modification, in most
cases your only recourse under the terms of the agreement is to stop using
the service.

However, even if you stop using the service, the terms of the license
agreement determine what happens to the content you've already provided.
Termination rights are generally one-sided, with a few exceptions. In most
cases where the license grant is irrevocable and perpetual, the operator does
not give you a right to terminate the agreement (though they still retain that
right themselves). You can stop using the service, but your content is left
behind.

Other operators provide a limited duration such as one year, or give you the
right to terminate by deleting the content or ceasing to use the service. If
such rights are expressed in the terms of use, they’ll generally be honored by
a court.

Enforcement of License Restrictions

When reviewing the terms of the license grant, you might explore whether
the operator commits to investigating allegations that your licensed content
has been misused by other website visitors. Most operator agreements
prohibit infringing activity by site users and attempt to limit the operator’s
liability in connection with such infringing activity. Some terms of use will
indicate that the operator can cut off a user’s access if it is informed of one
(or multiple) violations of the site’s terms of use. Others make no promises
at all, or even state that the operator has no responsibility to get involved in
disputes between two site users.

Some operators utilize a federal statutory protection to limit their liability for
copyright infringement that occurs in connection with their web site. Pursuant
to the Digital Millennium Copyright Act (DMCA), an operator may include a
provision in its terms of use that gives the public a procedure to follow to
notify it of infringing material appearing on the site. If the copyright owner
files a notice that complies with the notice requirements and the operator
promptly removes or blocks access to the material identified in the notice,
the operator is exempt from monetary liability for infringement and for
claims based on its having taken down the material.

Under this “notice and takedown” procedure, the copyright owner must
follow the prescribed format and submit the notice under penalty of perjury.
If the person who submits the notice knowingly materially misrepresents that
an activity is infringing its copyright, that person may have to pay damages,
including attorney’s fees and costs, to the alleged infringer, the copyright
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owner or licensee, and the service provider. Always seek the advice of an
attorney before submitting one of these notices.

In addition, a few sites, primarily those having DMCA notice and takedown
procedures, allow all infringing activity to be reported using the same process
as copyright infringement. Check carefully to determine whether the operator
will enforce non-copyright violations with the same vigor. Some operators
will actively pursue noticed violations of any type, while others may not
dedicate the resources because the benefits of the DMCA do not apply to
other types of infringing activity.

Law of Agreement

Finally, pay attention to the law that governs the agreement, as it may affect
how the agreement will be interpreted. This is usually found somewhere near
the end of the terms of use. Most website operators insert the law of the
state (or country) where their main office is located so as to avoid having to
be subject to the laws of all the jurisdictions of their website visitors. This is
so practical from an operational and legal standpoint that an operator may be
unwilling to change it (though you can try, especially if providing a very large
amount of content).

Even though copyrights are interpreted under federal law, contracts are
interpreted under state law. Here are two examples of how the law of the
agreement could affect you.

First, if the grant is not irrevocable or perpetual and the agreement has no
specified duration, the contract is generally terminable at will by either party.
However, if you are providing copyrighted material and the license:
e is nonexclusive,
e has no duration, and
e is governed by the laws of California, Oregon, Washington, Arizona,
Montana, Idaho, Nevada, Alaska, Hawaii, Guam or the Northern
Mariana Islands,
the license may not be revocable for many years due to court interpretations
of federal copyright law provisions.

Second, if you have granted an implied license, such as may arise when you
submit content to a site that has no terms of use, you can generally
terminate it at will. But such a contract may not be revocable if you have
received consideration for the grant and the contract is governed by the laws
of Texas, Louisiana or Mississippi.

If the governing law is that of another country, you will need to find out how
the contract would be interpreted under the other country’s laws.

No Terms of Use
Some operators have no terms of use at all = you just submit your content
and expect the use as described in the operator’s promotional materials or
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website. In this case, you may be granting an implied nonexclusive license.
An implied license to use copyrighted material such as photos may usually be
terminated at will by either party; however, in some states, if the operator
has given you some form of consideration for the content, the implied license
may become irrevocable.

Practice Tips
1. Check your rights and responsibilities with regard to advertising your
listings.

¢

Check your listing agreements. Do you have the right to advertise
the property on the Web and if so, are there any restrictions?
Check your agreements with associates, photographers,
copywriters and others whom you may have hired to assist in your
business. Do you own the copyrights to their work, or have you
obtained permission to use their work in your advertising efforts?
Find out whether your associates have already posted listings to
other web sites and if so, which ones. Then, check those websites’
terms of use to determine what rights the operators have to that
content.

2. Review available web sites to determine which ones best meet your
advertising goals and image considerations.

3. Once you've selected a site on which to advertise, read its terms of
service. Are you willing to accept them as is, or do you need to
negotiate any particular provisions? If you want to negotiate, is the
operator even willing to vary its boilerplate agreement for you?

¢

Ensure that the license is non-exclusive, or that at the very least
you retain the right to use the information yourself. If the license is
exclusive, ensure that you retain the right to use the information
yourself in the course of your own business and that you have
broad termination rights.

If the operator wants the license to be irrevocable, try to add the
qualifier “subject to the terms of this Agreement, ...” or “except in
the event of [operator’s] breach” to condition the permanency on
the operator complying with their end of the bargain.

If the terms of use allow the operator to sublicense the content you
provide, try to retain the right to approve sublicensees (other than
website users) in advance. For example, many syndicators provide
automated processes that allow you to choose the sites to which
you want to send content - this gives you control over where your
listings appear (at least initially — be sure to also check the terms
of service of those to whom you direct your listings). In the
alternative, try to narrow the scope of the sublicense to ensure that
third parties meet specified criteria before your content can be
released to them. Examples of such criteria might include requiring
that the data be housed on servers located in the US or North
America, or that the sublicensee must comply with all laws of their
country and indemnify and defend you if there is a noncompliance
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that leads to liability on your part. Also, ensure that sublicensees
cannot in turn create sublicenses without your consent.

Where sublicensing is permitted, try to get a full indemnity clause
to protect you in the event the operator or one of its sublicensees
(through multiple tiers) uses the data in a manner that subjects
you to liability in any jurisdiction (i.e. country). This is especially
important if the right to sublicense is worldwide.

If the operator is going to modify the content you upload in any
way, or is going to combine it with content it's gotten from other
sources, try to limit the scope of your liability so that you aren’t
responsible for claims relating to content that has been modified or
combined.

Ensure that you have a right to terminate the agreement, whether
for operator breach, upon the operator’s unacceptable modification
of the terms of use agreement or simply because you want to end
the relationship, i.e. for any or no reason at all.

Ensure that upon termination, the operator will stop using the
content that you submitted and remove it from its servers,
notwithstanding any other provisions of the agreement.

Whose laws govern the agreement? If the operator is located in
another country, the agreement may specify that that country’s law
applies. If so, you may want to change the provision or find an
attorney who is qualified to review the document and advise you
before proceeding.

If you are able to negotiate a separate agreement, include a phrase
such as "The terms of this agreement are the exclusive terms
between [operator] and [you], including [you] and all affiliates of
[you], concerning the content; other than [operator’s] privacy
policy, any terms of use that may appear on [operator’s] website
shall not apply to [you] or [your] affiliates.”

If you want to negotiate, contact the web site’s sales representative
and ask whether they are empowered to negotiate terms. If not,
ask for the legal department or senior management.

4. Track your listing ads.

L
¢

L

Delete outdated information.

If the terms of a listing change, remember to update all related
ads.

Monitor performance - the success or failure of a particular site to
drive traffic to you and your listings.

Periodically check the operator’s terms of use to see if they have
changed since you originally started posting ads to the site.

Pay attention to notices from the website operator - they can alter
your legal rights.

5. Investigate automated means of adding and updating listings. Some
sites provide API’s or allow feeds or automated pulls of data from your
database. Automation can help eliminate errors and save time and
resources required to maintain your ad network.
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Examples of Web Site Terms of Use

Here is a sampling of the kinds of agreements that are used by web site
operators. Examples are current as of January, 2007. Note that when
multiple listing services and brokers contract to transmit listings in bulk to an
operator, there may be a separately negotiated agreement governing use of
those listings; in that case, the terms of the independent agreement would
override the terms of any standard operator agreement.

Examples from Syndicators

Because the purpose of syndication is to send posted listings to others,
syndicators must include the right to sublicense in their terms of use. There
are two types of syndicators: those who let the content provider control who
else can use their listings and those who don't.

ListHub: (a service of the Threewide company)

"By executing this EULA, you are authorizing Threewide Corporation on
your behalf to extract, package, and transport your membership, listing
and image data (collectively “The Data”) to an account or location
specified by you. The Program will act as a transmitting agent to send
The Data for posting to the account specified. Certain MLS requirements
and restrictions may apply. ... The Data may be used only by Threewide
as necessary to fulfill its obligations under this EULA and for no other
purpose whatsoever. You hereby grant to Threewide the right to use The
Data for such purposes. Such rights shall include the following:

1. The right to (i) input, reformat, download, and store some or all
of The Data in files and memory; (ii) copy some or all of The
Data in on-line and off-line form; and (iii) modify, compile, add
to, and manipulate some or all of The Data;

2. The right to use The Data to: (1) create on-line or off-line
message responses, extracts, information reports and printouts
retrieved from or based on The Data; and (2) copy, reformat,
analyze, print and display such information and materials for
internal purposes;

3. The right to take such other action in respect to The Data as
may be necessary for Threewide to perform its obligations
pursuant to this EULA.

Threewide shall, in no event, acquire any intellectual property or other
ownership rights in or to The Data, by virtue of its use of The Data in
accordance with the terms of this EULA.”

ListHub currently offers distribution to Trulia, Oodle, Propsmart,
Microsoft Live Expo, Edgeio and Vast.

Point2:
“User grants a continuous license to Point2 to use any and all non-
personal data entered into Software in any way necessary or desired

Page 10

©2007 Real Estate Industry Solutions. LLC All rights reserved



Real Estate Industry Solutions, LLC

A subsidiary of the Florida Association of Realtors

by Point2 to deliver the Software and related Point2 technology
solutions. ... Where User participates in or utilizes Agent Handshake™,
User grants the right to use, publish, promote or otherwise advertise
User’s shared listings to other applicable Software users. Further, User
represents and warrants that they are authorized to make said grant
of rights to other Software users. User acknowledges and agrees that
Agent Handshake advertising relationships are created and
participation occurs automatically. User understands and agrees that
they have the ability and obligation to manage, end, engage and/or
alter Agent Handshake agreements as User desires or is required by
law.” Software License Agreement, Point2 Realty Solutions

Point2 publishes submitted content in its Point2Homes.com site. It also
has two forms of syndication — one that includes compensation among
participants and one that does not. Compensation is, or may be, an
element of Point2’s Agent Handshake and national listing service
(“NLS”) programs. In Agent Handshake, the listing broker (or agent)
selects which other participants can display his/her ads on their sites.
Content providers use the Point2 Exposure Engine™ to indicate which
other Point2 participants can display and/or advertise their listings.
Point2 also provides a data feed to anyone who registers and is
approved for its Partner program. According to its web site, data
recipients include Google Base, LiveDeal, Yahoo! Classifieds, Oodle,
Trulia, PropSmart and NYTimes.

Also note that Point2 agreements are subject to Canadian law.
Potential users may want to ensure that an attorney who is authorized
to practice in Canada reviews the agreement prior to acceptance.

Postlets.com:

Postlets operates in the newspaper style of not including a specific
license grant from the content provider in its terms of service (other
than to provide that it can run ads and promotions displayed on your
classified ads). Its terms of service express that content included on
the site is the property of Postlets or its suppliers, and that the
compilation of content is the exclusive property of Postlets.

According to its website, Postlets.com syndicates to Google Base,
Trulia, Oodle, PropSmart, EdgelO, Vast and HotPads, among others.

SubmitYourListings.com

This operator does not currently have terms of service posted online
for access without registering for a service, but even without an
express agreement, if you submit your listing content to the site, you
are granting an implied license to the operator use the material for its
own site and to forward the content as you direct.
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According to its website, SubmitYourListings.com sends ads to
RealEstate.com, LendingTree.com, HomeSeekers.com, Long Island
Realty Guide, PropSmart.com, LiveDeal.com, HotPads.com,
Oodle.com, Google Base, MSN, Ask.com, Yahoo! and others.

Vast

Vast is not a syndicator in the style of the others listed in this section
in that it does not appear to have arrangements to send ads submitted
to its site to specific third party operators. However, Vast specifically
encourages anyone to download its entire database of submitted ads,
using an API key, for use in a website, blog or service for any
commercial or non-commercial purposes. Some of the uses Vast
suggests include offering targeted classified search results to your
users, building visualizations or mappings, or processing the data to
find interesting correlations. Vast requires persons who use its API to
“always provide a link from any displayed result to the original source
for the content via links that Vast provides.” Use of the Vast dataset is
limited to internal testing and allowing users to conduct searches.
While the site’s posted terms of use do not specifically address its
license to use your submitted content in this manner, by submitting
the content, you are granting an implied license to let Vast include
your material in its download service as well as using it on its own site.
See the Vast Terms of Use agreement

Brokers who post ads to Vast could see them pop up anywhere, with a
link back to the broker as the content source.

vFlyer:

“In the course of using the Service, you may submit data, information
or material ("Customer Data"). As between you and vFlyer, you shall
remain the sole owner of all Customer Data. However, in order to
provide you the Service, maintain the vFlyer site, and enable
functionality, vFlyer does need a license from you to use Customer
Data. For example, we need to use your Customer Data to deliver your
page to your web browser and the web browsers of those you authorize
to view such pages, to cache the pages on our servers and to backup
your data. Our contractors and service providers may also need to
access your Customer Data in order to maintain operation of the
Service. Therefore, to enable vFlyer to provide you the Service, subject
to the terms and conditions of this Agreement you hereby grant to
vFlyer a non-exclusive right to use, copy, distribute and display such
Customer Data and sublicense such rights, solely in connection with
vFlyer's operation of the Service on your behalf. You, not vFlyer, shall
have sole responsibility for the accuracy, quality, integrity, legality,
reliability, appropriateness, and intellectual property ownership or right
to use of all Customer Data, and vFlyer shall not be responsible or liable
for the deletion, correction, destruction, damage, loss or failure to store
any Customer Data. Upon termination for cause under this Agreement,
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your access to Customer Data may be immediately terminated, and
vFlyer shall have no obligation to maintain or forward any Customer
Data.” Terms of Service, vFlyer, Inc.

According to its website, vFlyer syndicates listings to Oodle, Edgeio,
Vast, PropSmart, Google Base, Trulia, HotPads and others, as directed
by the broker who posts the ad.

You Control Where Data Goes

Yes No Comments
ListHub \a
Point2 \4
Postlets v Exception -
you choose

whether or not
to send an ad
to Craigslist

SubmitYourListings
Vast v
vFlyer

Also, some print-based publications have entered into arrangements with
web site providers to distribute listings. For example, Homes & Land
magazine recently announced that upscale listings ($750,000 and higher)
advertised in the magazine will also be posted to www.NYTimes.com,
www.Boston.com, www.IHT.com and other sites. Homes & Land advertisers
should check with their local publisher to determine what protections exist
with regard to destination websites redistributing their content and whether
an advertiser has a choice in where the ads appear.

Examples from General Advertising Sites

Examples of terms of use relating to data usage under which the operator
acquires broad usage rights including the right to provide the content to
others or to sublicense and/or prepare derivative works based on the
content, include the following:

BackPage.com:

“Any ads or messages that you post or transmit to the Site (other than
personally identifiable information), will be treated as non-confidential
and non-proprietary to you. You understand and agree that any such
ads and messages may be used by the Site or our affiliates, without
review or approval by you, for any purpose whatsoever. You grant the
Site (and our affiliates) the irrevocable right to use and/or edit your
ads and messages, without review or approval by you, for any purpose
whatsoever, including, without limitation, reproduction, disclosure,
transmission, publication, broadcast, posting, and advertising in any
media in perpetuity without notice or compensation to you. ... In
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posting content on the Site, you grant the Site, and its owners and
licensees, the right to reproduce, distribute, translate, archive and
create derivative works of the posted content.” Terms of Use,
BackPage.com, a service of Village Voice Media

Craigslist:

Although craigslist does not claim ownership of content that its users
post, by posting Content to any public area of the Service, you
automatically grant, and you represent and warrant that you have the
right to grant, to craigslist an irrevocable, perpetual, non-exclusive,
fully paid, worldwide license to use, copy, perform, display, and
distribute said Content and to prepare derivative works of, or
incorporate into other works, said Content, and to grant and authorize
sublicenses (through multiple tiers) of the foregoing. Furthermore, by
posting Content to any public area of the Service, you automatically
grant craigslist all rights necessary to prohibit any subsequent
aggregation, display, copying, duplication, reproduction, or
exploitation of the Content on the Service by any party for any
purpose. Terms of Use, Craigslist, Inc.

eBay:

“When you give us content, you grant us a non-exclusive, worldwide,
perpetual, irrevocable, royalty-free, sublicensable (through multiple
tiers) right to exercise the copyright, publicity, and database rights
(but no other rights) you have in the content, in any media known now
or in the future.” Your User Agreement, eBay, Inc.

EdgelO:

Although edgeio does not claim ownership of Content that its
submitted, by posting Content to the Service, you grant, represent,
and warrant that you have the right to grant, to edgeio, an
irrevocable, perpetual, non-exclusive, fully-paid, worldwide license to
use, copy perform, display and distribute such Content and to prepare
derivative works of, or incorporate into other works, such Content, and
to grant and authorize sublicenses through multiple tiers of the
foregoing. Terms of Service, Edgeio

GoogleBase:

“Google claims no ownership or control over any Content submitted,
posted or displayed by you on or through Google Base. You or a third
party licensor, as appropriate, retain all patent, trademark and
copyright to any Content you submit, post or display on or through
Google Base and you are responsible for protecting those rights, as
appropriate. By submitting, posting or displaying Content on or
through Google services which are intended to be available to the
general public, you grant Google a worldwide, non-exclusive, royalty-
free license to reproduce, modify, adapt, publish, and otherwise use,
with or without attribution such Content on Google services solely for
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the purpose of displaying, distributing and promoting Google services.
This license terminates when such Content is deleted from the Google
service to which you originally submitted. Google reserves the right to
syndicate Content submitted, posted or displayed by you on or
through Google Base and use that Content in connection with any of
the services offered by Google. You represent and warrant that you
hold all necessary rights (including without limitation any copyright,
trademark, patent, publicity or other rights) in the Content.” Google
Base Terms of Service, Google, Inc.

LiveDeal:

“You agree to grant and hereby do grant LiveDeal a non-exclusive,
worldwide, perpetual, irrevocable, royalty-free, sublicenseable
(through multiple tiers) right and license to exercise all copyright,
publicity and database rights you have, in any existing or future
media, known or unknown, in your User Information, provided,
however, that LiveDeal will at all times comply with its Privacy Policy...”
LiveDeal User Agreement, LiveDeal, Inc.

oodle:

“Although Oodle does not claim ownership of Content that its users
post, by posting Content to the Service, you automatically grant, and
you represent and warrant that you have the right to grant, to Oodle
an irrevocable, perpetual, non-exclusive, fully-paid, worldwide license
to use, copy, perform, display and distribute said Content and to
prepare derivative works of, or incorporate into other works, said
Content, and to grant and authorize sublicenses through multiple tiers
of the foregoing.” Terms of Use, Oodle, Inc.

In a sort of ‘reverse’ syndication, Oodle does not take listings directly
but instead is the recipient of syndicated listings or powers the
classified sites of Local.com, Lycos and others. Ads posted to websites
powered by Oodle appear on Oodle’s site as well. Oodle also receives
classifieds from Yahoo, eBay, Lands of America, ForSalebyOwner.com
and ByOwner.com,

Yahoo!:

"Yahoo! does not claim ownership of Content you submit or make
available for inclusion on the Service. However, with respect to
Content you submit or make available for inclusion on publicly
accessible areas of the Service, you grant Yahoo! the following
worldwide, royalty-free and non-exclusive license(s), as applicable:

¢+ With respect to photos, graphics, audio or video you submit or
make available for inclusion on publicly accessible areas of the
Service other than Yahoo! Groups, the license to use, distribute,
reproduce, modify, adapt, publicly perform and publicly display
such Content on the Service solely for the purpose for which such
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Content was submitted or made available. This license exists only
for as long as you elect to continue to include such Content on the
Service and will terminate at the time you remove or Yahoo!
removes such Content from the Service.

¢+ With respect to Content other than photos, graphics, audio or video
you submit or make available for inclusion on publicly accessible
areas of the Service other than Yahoo! Groups, the perpetual,
irrevocable and fully sublicensable license to use, distribute,
reproduce, modify, adapt, publish, translate, publicly perform and
publicly display such Content (in whole or in part) and to
incorporate such Content into other works in any format or medium
now known or later developed.

"Publicly accessible" areas of the Service are those areas of the Yahoo!
network of properties that are intended by Yahoo! to be available to
the general public. By way of example, publicly accessible areas of the
Service would include Yahoo! Message Boards and portions of Yahoo!
Groups, Photos and Briefcase that are open to both members and
visitors. However, publicly accessible areas of the Service would not
include portions of Yahoo! Groups that are limited to members, Yahoo!
services intended for private communication such as Yahoo! Mail or
Yahoo! Messenger, or areas off of the Yahoo! network of properties
such as portions of World Wide Web sites that are accessible via
hypertext or other links but are not hosted or served by Yahoo!.”
Yahoo! Terms of Service, Yahoo! Inc.

You Control Where Data Goes

Yes No* Comments
Backpage.com v
Craigslist v
eBay 4
Edgeio Vv
Google Base vV Google allows you to

terminate the license by
deleting content from the
system, but reserves the
right to syndicate with no
provisions for prior approval
from the content provider

LiveDeal v
Oodle Vv
Yahoo! v Yahoo! limits its use of

photos, graphics, audio and
video and allows you to
terminate the license by
deleting the content from the
system.

*While an operator’s terms of service may allow it to use the data in any manner, it
doesn’t mean that the operator intends or is sending the data to others or using it in a
manner that wasn’t intended by the content provider — it just means that they can.
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Examples from Real Estate-Focused Portals and Search Engines

Examples of terms of use relating to data usage under which the operator
acquires broad usage rights including the right to provide the content to
others or to sublicense and/or prepare derivative works based on the
content, or narrower rights that do not include the right to sublicense or
prepare derivative works, include the following:

Homes.com:

“You may have the opportunity to post or otherwise submit
information, concepts, inventions, techniques, know-how, data or
ideas (collectively, “Ideas”) to us via this Web site, whether by
submission to a public area of the Web Site (e.g., blogs or message
boards) or by other communication to us through email or other
means of electronic communication facilitated by the Web site.
Although Dominion Enterprises does not claim ownership of content
that its users post, by submitting communications, materials or Ideas
to any public area of this Web site, you grant Dominion Enterprises,
its parent, affiliates and licensees the royalty-free, perpetual,
irrevocable, non-exclusive right and license to use, reproduce, modify,
adapt, aggregate, translate, publicly display, publicly perform and
distribute such material and ideas (in whole or in part) alone or as
incorporated into other works in any form, media or technology now
known or hereafter on a worldwide basis. You also permit any other
user of this Web site to access, view, store or reproduce the material
or ideas for that user’s personal use. Such purposes may include
disclosure to third parties. By posting or disclosing such information,
you hereby waive any claim that Dominion Enterprises
misappropriated any such Ideas, materials or any portions of your
communication.” Terms and Conditions, Homes.com/Dominion
Enterprises.

Homescape:

“By submitting ads, content, photos, data or other materials
("Materials") to the Site, you hereby grant to Homescape and its
Affiliates a royalty-free, perpetual, irrevocable, non-exclusive, fully
transferable, fully sublicenseable right and license to copy, modify,
display, distribute, perform, create derivative works from, and
otherwise use and exploit all such Materials in any form, media,
software or technology of any kind now existing or developed in the
future. You further grant to Homescape and its Affiliates a royalty-free
right and license to use your name, image and likeness in advertising
and in connection with the reproduction or distribution of the
Materials.” Terms of Use, Classified Ventures, LLC. Classified Ventures
is a strategic joint venture formed by Belo Corp., Gannett Co., The
McClatchy Company, Tribune Company and The Washington Post
Company. Homescape is a national network of local newspaper real
estate websites.
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HotPads:

“HotPads intends to maintain and store Content on its servers for
future accessibility and use by User for future listings. HotPads agrees
that it will not use or disclose User's Content or make it available to
third parties other than in connection with the Service and the Site, as
authorized by User hereunder, except as may be necessary to comply
with legal process, to enforce this Agreement, or to respond to claims
that any Content violates the rights of third parties. ... Although
HotPads does not claim ownership of Content that its users post, by
posting Content to any public area of the Site, for the Term of this
Agreement, User grants, and User represents and warrants that it has
the right to grant, to HotPads an irrevocable, perpetual, non-exclusive,
fully paid, worldwide license to use, copy, perform, display, and
distribute said Content and to prepare derivative works of, or
incorporate into other works, said Content, and to grant and authorize
sublicenses (through multiple tiers) of the foregoing.” Terms of Use,
Multi-Family Media, Inc. dba HotPads.com

HouseValues/Homepages/JustListed:

“You agree that any materials, including but not limited to questions,
comments, suggestions, ideas, plans, notes, drawings, original or
creative materials or other information, provided by you in the form of
e-mail or submissions to us, or postings on the Sites, are non-
confidential (subject to our Privacy Policy). We will own exclusive
rights, including all intellectual property rights, and will be entitled to
the unrestricted use of these materials for any purpose, commercial or
otherwise, without acknowledgment or compensation to you.” Terms
and Conditions, House Values, Inc. family of sites

LendingTree/RealEstate.com:

“You hereby grants to LendingTree a worldwide, fully paid up, royalty-
free license to publish, advertise, display and market the Materials via
the Internet or other electronic media (including, without limitation,
wireless applications, websites and email) as part of the LendingTree
Network. Nothing herein shall be construed as creating an affirmative
obligation for LendingTree to display the Listings on any or all of the
LendingTree Network, other than on realestate.com, subject to the
limitations set forth herein. As between you and LendingTree,
LendingTree shall control the hosting, maintenance, design, look and
fee and layout of the Materials on the LendingTree Network, and
LendingTree shall own any and all derivative works that incorporate
the Materials, other than the Materials themselves. Throughout the
term of this Agreement, as between you and LendingTree, LendingTree
may in its sole discretion modify or redesign the organization,
structure, specifications, arrangements, format, look and feel,
navigation and/or other elements of the LendingTree Network,
including without limitation the pages where the Materials are
displayed. It is expressly understood and agreed that LendingTree
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may promote and/or link to any other areas of the LendingTree
Network from any pages containing Materials, and LendingTree may
promote its own products and services and/or products and services of
others on the same pages, emails or other media that display the
Materials. For purposes hereof, the “LendingTree Network” shall mean
realestate.com, lendingtree.com, websites owned by affiliates of
LendingTree, and websites with whom LendingTree may contract to
distribute Materials. By creating an account of posting Materials, you
hereby understand and agree that you have established a business
relationship between you and LendingTree, LLC. As such, you agree
that LendingTree may contact you using the information you provided
with information and offers of services available through LendingTree
and any of its websites. You hereby consent to any such
communication or phone calls even if your phone number is on any DO
NOT Call list.” Post Home Listings Terms of Use, LendingTree, LLC

Move:

"By Transmitting Content to the Move Network, you grant, and you
represent and warrant that you have the right to grant, to Move an
irrevocable, perpetual, non-exclusive, fully paid, worldwide license to
use, copy, perform, display, and distribute the Content and to prepare
derivative works of, or incorporate into other works, the Content, and
to grant and authorize sublicenses (through multiple tiers) of the
foregoing. Furthermore, by posting Content to any public area of the
Move Network, you grant Move all rights necessary to prohibit any
subsequent aggregation, display, copying, duplication, reproduction, or
exploitation of the Content on the Move Network by any party for any
purpose.” Terms of Use for the Move Family of Websites, Move, Inc.

My Currency:

“By posting, uploading or otherwise distributing your User Submissions
on public portions of the Service, including public profiles, forums and
message boards, you explicitly consent that other users of the Service
may post or forward such User Submissions to others who may or may
not be users of My Currency and you grant to My Currency a
irrevocable, sublicenseable, transferable, world-wide, non-exclusive,
royalty free, license to your User Submissions for all purposes,
including but not limited to use, copy, reproduce, modify, adapt,
publish, edit, translate, create derivative works from, transmit,
distribute, publicly display and publicly perform such User
Submissions, including to copy, reproduce, distribute the User
Submissions to My Currency public pages, message boards, blogs,
wikis, or forums.” Terms of Use, My Currency, Co.

MyNewPlace:

"By placing material on or communicating with MyNewPlace, User
hereby grants to MyNewPlace a royalty-free, perpetual, irrevocable,
sublicenseable, nonexclusive right and license to use, copy, modify,
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display, distribute and reproduce all such materials in any form,
media, software or technology of any kind now existing or developed
in the future. User also agrees to indemnify, defend and hold harmless
MyNewPlace from and against any claims or costs, including attorneys’
fees, arising from the use or distribution of those materials. User
further grants MyNewPlace the right to use your name in connection
with the reproduction or distribution of any such material. While
MyNewPlace is not under any obligation to monitor content provided
by Users, MyNewPlace may, in its sole determination, remove any
content that it deems objectionable or offensive or unlawful.” Terms of
Use, MyNewPlace

PropertyShark:

“PropertyShark.com does not claim ownership of Content you submit
or make available for inclusion on the Service. However, with respect
to Content you submit or make available for inclusion on publicly
accessible areas of the Service, you grant PropertyShark.com the
following worldwide, royalty-free and non-exclusive license(s), as
applicable:

e With respect to photos and graphics you submit or make
available for inclusion on the Service, the license to use,
distribute, reproduce, modify, adapt, publicly perform and
publicly display such Content on the Service solely for the
purpose for which such Content was submitted or made
available. This license exists only for as long as you elect to
continue to include such Content on the Service and will
terminate at the time you remove or PropertyShark.com
removes such Content from the Service.

e With respect to Content other than photos or graphics you
submit or make available for inclusion on the Service, the
perpetual, irrevocable and fully sublicensable license to use,
distribute, reproduce, modify, adapt, publish, translate, publicly
perform and publicly display such Content (in whole or in part)
and to incorporate such Content into other works in any format
or medium now known or later developed.”

PropSmart:

“You acknowledge that you are responsible for the information and
material that you submit to the Site (each a "Submission"), and that
you, and not Propsmart, will have full responsibility for each such
Submission, including its legality, reliability, appropriateness,
originality and copyright. Unless otherwise explicitly stated herein or in
the Privacy Policy, you agree that any Submission provided by you in
connection with this Site is provided on a non-proprietary and non-
confidential basis. You agree that Propsmart shall be free to use or
disseminate a Submission on an unrestricted basis for any purpose. If
you submit information to the Site, you grant Propsmart a
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nonexclusive, worldwide, royalty-free license to (in any media now
known or not currently known or invented) link to, use, copy, exploit,
and prepare derivative works of the Submission. YOU RETAIN
OWNERSHIP OF ANY COPYRIGHTS OR OTHER INTELLECTUAL
PROPERTY RIGHTS APPLICABLE TO ANY INFORMATION YOU SUBMIT
TO PROPSMART.” Terms and Conditions, PropSmart, Inc.

RealtyTrac:

“A Member who posts properties for sale on RealtyTrac grants to
RealtyTrac an unlimited, unrestricted and royalty-free license to
publish and display all, part or a modified version of the content
provided by the member on any RealtyTrac controlled or sponsored
website and on all other RealtyTrac controlled or sponsored
publications and services. Furthermore, a Member who posts
properties for sale with/to RealtyTrac, grants RealtyTrac permission to
distribute, by e-mail or otherwise, all, part or a modified version of the
content provided by the Member to all RealtyTrac users, partners and
affiliates and to any media RealtyTrac shall deem advisable in its sole
determination for marketing purposes.” Terms of Use, RealtyTrac, Inc.

RentalHomesPlus.com:

“By placing material on or communicating with RentalHomesPlus.com
web site and the Service, you hereby grant to RentalHomesPlus.com
and its partners, including, but not limited to, Belo Corp., Gannett Co.
Inc., Knight-Ridder Inc., The McClatchy Co., Tribune Co. and The
Washington Post Co. and their affiliates and related entities
(collectively, "the Partners") the royalty-free, perpetual, irrevocable,
sublicenseable, nonexclusive right and license to use, copy, modify,
display, distribute and reproduce all such materials in any form,
media, software or technology of any kind now existing or developed
in the future. You also agree to indemnify, defend and hold
RentalHomesPlus.com and the Partners harmless against any claims or
costs, including attorneys' fees, arising from the use or distribution of
those materials. You further grant RentalHomesPlus.com and the
Partners the right to use your name in connection with the
reproduction or distribution of such material.” Terms of Use, Classified
Ventures, LLC.

Trulia:

“You agree that by posting content on the Site, you are granting Trulia
a royalty-free, perpetual, irrevocable license to use this information in
the course of offering the Services.... Trulia does not assert copyright or
grant any rights to the underlying images or descriptions of real estate
listings that may be contained in our search results and that we derive
from the source Web site or information provided by the Web site
owner. Trulia uses these images and excerpted descriptions solely as
necessary to generate search results as a navigational tool to direct
you to the originating Web site. Any use of the source images or
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descriptions is subject to the copyright owner's permission and/or the
requirements of applicable law. Trulia does assert copyright and
reserves all right to the search results and associated compilations.”
Trulia Terms of Use, Trulia, Inc.

Zillow:

“For materials you post or otherwise provide to Zillow.com or in
connection with the Services (your "Submission"), you grant
Zillow.com an irrevocable, perpetual worldwide license to (1) use,
copy, distribute, transmit, publicly display, publicly perform,
reproduce, edit, modify, and translate your Submission, in connection
with the Services or in any other media, and (2) sublicense these
rights, to the maximum extent permitted by applicable law. Zillow.com
will not pay you for your Submission. Zillow.com may remove your
Submission at any time. For each Submission, you represent that you
have all rights necessary to grant Zillow.com the rights in this
paragraph and that the Submission complies with Section 2(a) above.
Zillow.com will treat your use of the Services in accordance with its
Privacy Policy.” Terms of Use, Zillow.com
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You Control Where Data Goes

Yes No* Comments
Homes.com v
HomePages v Homepages owns all
submitted content.
Homescape v
HotPads v
LendingTree v Limited to LendingTree

network of sites, which
includes affiliates and
sites with whom
LendingTree contracts
Move v Move does not re-
distribute listings
pursuant to its
agreement with NAR

and MLSs
My-Currency v
MyNewPlace v
PropertyShark ' PropertyShark will not
sublicense photos or
graphics
PropSmart v
RealtyTrac 4 Limited to RealtyTrac
controlled or sponsored
websites, publications,
services
RentalHomes+ v
Trulia v
Zillow v

*While an operator’s terms of service may allow it to use the data in any manner, it
doesn’t mean that the operator intends or is sending the data to others or using it in a
manner that wasn’t intended by the content provider — it just means that they can.

Examples from Social/Business Networking Sites

Examples of terms of use relating to data usage under which the operator
acquires broad usage rights including the right to provide the content to
others or to sublicense and/or prepare derivative works based on the
content, include the following:

Facebook:

“"When you post User Content to the Site, you authorize and direct us
to make such copies thereof as we deem necessary in order to
facilitate the posting and storage of the User Content on the Site. By
posting User Content to any part of the Site, you automatically grant,
and you represent and warrant that you have the right to grant, to the
Company an irrevocable, perpetual, non-exclusive, transferable, fully
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paid, worldwide license (with the right to sublicense) to use, copy,
publicly perform, publicly display, reformat, translate, excerpt (in
whole or in part) and distribute such User Content for any purpose on
or in connection with the Site or the promotion thereof, to prepare
derivative works of, or incorporate into other works, such User
Content, and to grant and authorize sublicenses of the foregoing. You
may remove your User Content from the Site at any time. If you
choose to remove your User Content, the license granted above will
automatically expire, however you acknowledge that the Company
may retain archived copies of your User Content.” Terms of Use,
Facebook

LinkedIn:

“In the course of using the LinkedIn Service, users may provide
information about themselves which may be visible to certain other
users (see our Privacy Policy to learn more about information collected
on this website). You understand that by posting materials on the
LinkedIn website or otherwise providing materials to LinkedIn, you are
granting to LinkedIn Corporation a royalty-free, perpetual, irrevocable
license to use this information in the course of offering the LinkedIn
service. Furthermore, you understand that LinkedIn retains the right to
reformat, excerpt, or translate any materials submitted by you.” User
Agreement, LinkedIn Corporation

MySpace:

“MySpace.com does not claim any ownership rights in the text, files,
images, photos, video, sounds, musical works, works of authorship, or
any other materials (collectively, "Content") that you post to the
MySpace Services. After posting your Content to the MySpace
Services, you continue to retain all ownership rights in such Content,
and you continue to have the right to use your Content in any way you
choose. By displaying or publishing ("posting") any Content on or
through the MySpace Services, you hereby grant to MySpace.com a
limited license to use, modify, publicly perform, publicly display,
reproduce, and distribute such Content solely on and through the
MySpace Services.

Without this license, MySpace.com would be unable to provide the
MySpace Services. For example, without the right to modify Member
Content, MySpace.com would not be able to digitally compress music
files that Members submit or otherwise format Content to satisfy
technical requirements, and without the right to publicly perform
Member Content, MySpace.com could not allow Users to listen to
music posted by Members. The license you grant to MySpace.com is
non-exclusive (meaning you are free to license your Content to anyone
else in addition to MySpace.com), fully-paid and royalty-free (meaning
that MySpace.com is not required to pay you for the use on the
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MySpace Services of the Content that you post), sublicensable (so that
MySpace.com is able to use its affiliates and subcontractors such as
Internet content delivery networks to provide the MySpace Services),
and worldwide (because the Internet and the MySpace Services are
global in reach). This license will terminate at the time you remove
your Content from the MySpace Services. The license does not grant
MySpace.com the right to sell your Content, nor does the license grant
MySpace.com the right to distribute your Content outside of the
MySpace Services.” Terms of Use Agreement, MySpace

Ryze:

“RYZE does not claim ownership of the materials, in any format
including, but not limited to, text, images, photographs, audio, or
video, that you provide to RYZE (including feedback and suggestions)
or post, upload, input or submit to any Services or its associated
services for review by the general public, or by the members of any
public or private community, (each a "Submission" and collectively
"Submissions").

However, by posting, uploading, inputting, providing or submitting
("Posting") your Submission you are, subject to the privacy provisions
provided herein, granting RYZE, its affiliated companies and
sublicensees permission to use your Submission in connection with the
operation of their businesses (including, without limitation, all Ryze
Services), including, without limitation, the transferable, non-
exclusive, world-wide, royalty-free, perpetual, irrevocable, fully sub-
licensable right and license to: copy, distribute, transmit, publicly
display, publicly perform, reproduce, edit, translate and reformat your
Submission; to publish your name in connection with your Submission;
and the right to sublicense such rights to any supplier of the Services.

You additionally warrant that each person depicted or recorded in such
Submissions, if any, has provided consent to the use of the
Submissions as set forth in these Terms of Service, including, by way
of example, and not as a limitation, the distribution, public display and
reproduction of such Submissions, or that their consent is not required
by law for the uses described above.” Terms of Service, Ryze, Ltd.

YouTube:

“You shall be solely responsible for your own User Submissions and the
consequences of posting or publishing them. In connection with User
Submissions, you affirm, represent, and/or warrant that: (i) you own
or have the necessary licenses, rights, consents, and permissions to
use and authorize YouTube to use all patent, trademark, trade secret,
copyright or other proprietary rights in and to any and all User
Submissions to enable inclusion and use of the User Submissions in
the manner contemplated by the Website and these Terms of Service;
and (ii) you have the written consent, release, and/or permission of
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each and every identifiable individual person in the User Submission to
use the name or likeness of each and every such identifiable individual
person to enable inclusion and use of the User Submissions in the
manner contemplated by the Website and these Terms of Service. For
clarity, you retain all of your ownership rights in your User
Submissions. However, by submitting the User Submissions to
YouTube, you hereby grant YouTube a worldwide, non-exclusive,
royalty-free, sublicenseable and transferable license to use, reproduce,
distribute, prepare derivative works of, display, and perform the User
Submissions in connection with the YouTube Website and YouTube's
(and its successor's) business, including without limitation for
promoting and redistributing part or all of the YouTube Website (and
derivative works thereof) in any media formats and through any media
channels. You also hereby grant each user of the YouTube Website a
non-exclusive license to access your User Submissions through the
Website, and to use, reproduce, distribute, prepare derivative works
of, display and perform such User Submissions as permitted through
the functionality of the Website and under these Terms of Service. The
foregoing license granted by you terminates once you remove or
delete a User Submission from the YouTube Website.” Terms of Use,
YouTube, Inc.

Yahoo! Groups:

"Yahoo! does not claim ownership of Content you submit or make
available for inclusion on the Service. However, with respect to
Content you submit or make available for inclusion on publicly
accessible areas of the Service, you grant Yahoo! the following
worldwide, royalty-free and non-exclusive license(s), as applicable:

¢+ With respect to Content you submit or make available for inclusion
on publicly accessible areas of Yahoo! Groups, the license to use,
distribute, reproduce, modify, adapt, publicly perform and publicly
display such Content on the Service solely for the purposes of
providing and promoting the specific Yahoo! Group to which such
Content was submitted or made available. This license exists only
for as long as you elect to continue to include such Content on the
Service and will terminate at the time you remove or Yahoo!
removes such Content from the Service. Yahoo! Terms of Service,
Yahoo! Inc.
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You Control Where Data Goes
Yes No* Other/Comments
FaceBook v
LinkedIn \4
MySpace v
Ryze \'A
YouTube 4 Limited to the
YouTube website
Yahoo! Groups ' Solely for purpose
that content was
submitted

*While an operator’s terms of service may allow it to use the data in any manner, it
doesn’t mean that the operator intends or is sending the data to others or using it in a
manner that wasn’t intended by the content provider — it just means that they can.

Other Sites

Sites where the operator does not explicitly address its right to use your
content in its posted terms of service include MLSonline.com, CityCribs.com,
ShackYack.com, HouseHunt and NYTimes.com. Homegain is an example of a
site that offers home searches, but instead of providing listing data directly
on its site, it links out to affiliate brokers.

Conclusion

The bottom line for brokers is to read the terms of service and know what
you are allowing the web site operator to do when you post your property
listing to its website.

See Exhibit A for additional terms relating to license agreements of online
service providers.
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Exhibit A: Additional Terms?*

Web Site

Term

Termination

Modification

Survival

Enforcement

Law

Backpage

By operator
w/0 notice

By operator
w/0 notice

If user provides
notice of
infringement,
operator will forward
the details to the
alleged infringer.

“The Site is under no
obligation to become
involved in any
disputes between
you and other users
of the Site or
between you and any
other third parties.”

CA

CityCribs

By operator
in writing

Craigslist

By operator

By operator
upon
posting

Content
license
survives
termination

DMCA notice

“If there is

a dispute between
participants on this
site, or between
users and any third
party, you
understand and
agree that craigslist
is under no
obligation to
become involved.”

CA

eBay

By operator
upon advance
notice

Effective 30
days after
posting, or
in writing
signed by
both parties

Changes to
policies
(e.g. the
Real Estate
Policy) take
effect upon
posting

Content
license
survives
termination

DMCA notice; eBay
follows the same
procedure for other
types of infringing
material

“We do not
guarantee we will
take action against
all breaches of this
Agreement.”

eBay also includes a
release from
disputes between
users, but may take
action against users
who “are creating
problems, possible
legal liabilities, or
acting inconsistently
with the letter or
spirit of our policies.”

CA

! This examination was limited to the primary terms of service agreements posted on the operators’
websites or provided to the author. Some operators have additional terms that apply to specific services
and which could possibly vary the outcomes noted in this chart.
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Edgeio By operator By operator - DMCA notice CA
W/O notice any time “edgeio is under no
obligation to become
involved in disputes
between participants
on the Site, or
between participants
on the Site and any
third party.”
Facebook By operator By operator - DMCA notice DE
w/o0 notice; upon “Company has
user _Can posting adopted a policy of
terminate terminating, in
license grant appropriate
by removing circumstances and at
f Company's sole
C_Ontent rom discretion, members
site, but the who are deemed to
operator may be repeat infringers.
retain Company may also
hi at its sole discretion
archived limit access to the
copies of Site and/or
such content terminate the
memberships of any
Users who infringe
any intellectual
property rights of
others, whether or
not there is any
repeat infringement.”
GoogleBase By operator By operator | Content DMCA notice CA
anytime; w/o notice license “Many Google
user can may_ Services do not have
cancel survive account holders or
agreement termination | subscribers. For
upon notice (unless services that do,
Google will, in
to operator user appropriate
deletes the | circumstances,
Content use content) terminate repeat
license infringers.”
terminates
when the
content is
deleted from
the Google
service to
which
originally
submitted
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Web Site Term Termination Modification | Survival Enforcement Law
Homegain - By operator By operator - - CA
w/0 notice; upon
real estate posting; 30
professional days notice
can cancel for price
subscription changes
upon 30
days’ written
notice to
operator
Homepages/ - By operator By operator - - WA
Housevalues/ w/0 notice upon
JustListed posting
Homes.com - By operator By operator - DMCA notice VA
w/0 notice upon
posting
Homescape - By operator By operator - DMCA notice IL
w/o notice if upon
user violates posting
terms, rights
of users or
other third
parties or law
HotPads - By operator Written Content DMCA notice, MD
w/o notice; consent of | license includes other types
. . of infringing material
user can both parties | survives
cancel by required to | termination | “HotPads will remove
deactivating amend the infringing
listings agreement posting(s), subject to
the procedures
outlined in the Digital
Millenium Copyright
Act (DMCA)”
“If there is a dispute
between participants
on the Site, or
between users and
any third party, User
understands and
agrees that HotPads
is under no
obligation to become
involved.”
LendingTree/ Per fee - - - NC
RealEstate.com | schedule
LinkedIn - By operator By operator - Provides address to | CA

report violations;

w/o notice uPor:' may investigate and
posting take action but not
obligated to do so
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Web Site Term Termination Modification | Survival Enforcement Law
LiveDeal - By operator By operator | Content DMCA notice CA
w/0 notice upon posting | license

notice or survives
email to termination
user, or by
both parties
in writing
Local.com - By operator By operator - DMCA notice CA
w/o notice upor) Operator may at its
posting discretion take action
against repeat
infringers
Oodle - By operator By operator - DMCA notice, CA
w/0 notice upon includes other types
. of infringing material
posting or
sending “Oodle is under no
obligation to become
involved in disputes
between participants
on the Site, or
between participants
on the Site and any
third party.”
Point2 - By operator if - - - Canada
user violates
agreement;
either party
may
terminate
with notice
Postlets - By operator By operator - Provides address to | -
upon _noti_fy of copyright
. infringement
posting
notice
PropSmart - Automatic By operator - DMCA notice MO
termination upon
upon user posting
breach of site
use license
RealtyTrac Per By operator By operator - “RealtyTrac CA
subscrip- | or user anytime reserves the right,
tion w/0 notice but is not obligated,
to screen and
review any content
provided to
RealtyTrac and
remove or edit any
content, if it does
not comply with
laws, rules or
regulations, or for
any other reason
RealtyTrac deems
relevant.”
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Web Site

Term

Termination

Modification

Survival

Enforcement

Law

RentalHomesPlus

By operator
w/0 notice
upon user
violation of
terms, third
party rights
or law

By operator
upon
posting

DMCA notice,
includes other types
of infringing material

“It is the policy of
RentalHomesPlus.co
m to respond to
claims of intellectual
property
infringement.
RentalHomesPlus.co
m will promptly
process and
investigate notices of
alleged infringement
and will take
appropriate actions
under the Digital
Millennium Copyright
Act, Title 17, United
States Code, Section
512(c)(2) ("DMCA")
and other applicable
intellectual property
laws.”

IL

Ryze

By operator
w/0 notice

By operator
upon
posting

DMCA notice

“RYZE has the right
to terminate the
accounts of users
who are repeat
infringers of the
copyrights, or other
intellectual property
rights, of others. In
addition, RYZE
reserves the right to
terminate the
account of a user
upon any single
infringement of the
rights of others in
conjunction with use
of the RYZE service,
or if RYZE believes
that user conduct is
harmful to the
interests of RYZE, its
affiliates, or other
users, or for any
other reason in
RYZE's sole
discretion, with or
without cause.”

British
Virgin
Islands

Threewide

monthly

By operator
with
reasonable
cause; by
user upon
written notice

WV

Trulia

By operator

By operator
anytime

DMCA notice

CA
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Web Site Term Termination Modification | Survival Enforcement Law

Vast - Either party By operator - DMCA notice CA
anytime upon | upon
notice notice, such

as posting
or email

vFlyer - By operator By operator - DMCA notice CA
immediately upon “VFlyer.com will
if breach posting terminate users who

are repeat infringers
of the copyrights, or
other intellectual
property rights, of
others.”

Yahoo! - By operator By operator | License to DMCA notice, CA
immediately | upon use content | includes other types
without notice | posting (other than of infringing material
for cause; that posted | w101 may, in
upon receipt In "Groups” | appropriate
of death or phc_)tos, circumstances and at

o graphics, its discretion, disable
certificate audio or and/or terminate the
(User rights to video) accounts of users
contents who may be repeat
within the infringers.”
Yahoo!
account
terminates
upon user
death)

License for
Yahoo! to use
photos,
graphics,
audio or
video, or
content
posted to
Groups, ends
when content
is removed
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Web Site

Term

Termination

Modification

Survival

Enforcement

Law

YouTube

License for
YouTube to
use content
ends when
content is
removed

By operator
w/0 notice

DMCA notice

Will terminate repeat
infringers

“YouTube does not
permit copyright
infringing activities
and infringement of
intellectual property
rights on its Website,
and YouTube will
remove all Content
and User Submissions
if properly notified
that such Content or
User Submission
infringes on another's
intellectual property
rights.”

CA

Zillow

By operator
w/0 notice

By operator

DMCA notice

“If you give notice of
copyright
infringement by text
e-mail, Zillow.com's
copyright agent may
begin investigating
the alleged copyright
infringement;
however, we must
receive your signed
statement by mail or
as an attachment to
your e-mail before
we are required to
take any action.”

WA
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